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EXECUTIVE SUMMARY

The IGAD land programme aims to address barriers to
women'’s land rights by building capacity and aware-
ness among leaders and champions to: i) Safeguard
and promote women's rights of voice and participa-
tion in decision making; ii) Increase the participation of
grassroots women in local and regional organizations
through movement- building in partnership with CSOs
and; iii) Provide support and guidance to Member
States in developing and/or amending their internal
governance instruments. Gender assessments have
been carried out in the seven IGAD member states by
county experts (e.g. Djibouti, Ethiopia, Kenya, South
Sudan, Sudan, Somalia and Uganda). This Regional
Report is a synthesis of the seven- country reports
highlighting the status of gender and land in the IGAD
Region.

The country assessments provide greater clarity on
existing stereotypical attitudes and practices about
land; considers the roles and responsibilities, norms
and rules in access to resources and services as well
as decision-making and power and control between
girls, boys, women and men; barriers and opportuni-
ties faced by women and men in access, control and
ownership of land and; participation and representa-
tion in formal and informal land administration and
management bodies.

The constitutional and legal frameworks in IGAD coun-
tries tend to be progressive about land and gender
equality. The Constitution of the Republic of Djibouti
stipulates that the State guarantees equality before
the law without distinction between sex and the right
to property. The Ethiopian Constitution and legal
framework recognizes the equal rights of men and
women in all matters including women'’s equal rights
to acquire, administer, control, use, transfer and sell
property including equal treatment in the property in-
heritance. The Constitution of Kenya (2010) provides
for equal treatment of all persons under the law and
makes provision for equal treatment of women and
men; equitable access to land and; elimination of gen-
der discrimination in law, customs and practice relat-
ed to land and property in land. The Transitional Con-
stitution of South Sudan recognizes customary land
rights in which women'’s land rights are imbedded and
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customary institutions are charged with particular re-
sponsibilities for administering community land rights.
The Sudan Interim Constitution guarantees the wom-
en’s rights and ensures non-discrimination and equal
treatment of women in all spheres of life ... Under Fam-
ily Law, Women and Marriage the State is committed to
protect motherhood and women from injustice, pro-
mote gender equality and the role of women in family,
and empower women in public life and property. The
Interim Constitution of the Federal Republic of Soma-
lia, states that “every person has the right to own, use,
enjoy, sell, and transfer property;” ....and manage land
in an equitable, efficient, productive and sustainable
manner. The Ugandan Constitution provide for a man-
datory minimum representation of women on all pub-
lic institutions including land governance institutions
at all levels; explicitly recognizes the key role played
by women in society and the right of women to equal
opportunities and full and equal dignity of the person
with men and; the right to affirmative action in favor of
women and all other marginalized groups.

However, substantial gaps exist between formal land
laws and the reality on the ground. Despite progres-
sive legal frameworks, women's land rights in IGAD
region continue to lag behind those of men, due to
poor implementation and enforcement of the laws.
In the context of legal pluralism e.g, statutory, cus-
tomary and religious - which are all prevalent in the
region and most of the time used simultaneously and
inter-changeably - places women's land rights in pre-
carious situation under all systems. While statutory
laws may be progressive, customary law often prevails
most cases based on patriarchal systems that pro-
mote male dominance and discriminates women. Stat-
utory laws and sometimes religious laws are often ma-
nipulated through customary interpretations ending
up privileging the status of men in land under the law.
Patriarchy remains deep rooted and highly intertwined
with customary land tenure systems.

Moreover, women's property rights under commu-
nal ownerships (e.g., pastoral areas) are not proper-
ly defined, and are thus complex to attain. The social
legitimacy of these patriarchal traditions becomes a
stumbling block to realising women's rights to land.




Customary law, which governs most community lands
in the region continue to discriminate women and lim-
its their land and property rights. Due to discriminatory
inheritance practices, women only access use rights to
land through their relationship to men either as hus-
bands, fathers, brothers or sons who own and control
land. Thus, women's derived rights remain weak and
lacks security of tenure.

Predominantly, men, culturally designated as de facto
heads of households have the largest role in decision
making about land and land-based resources at both
the household and community levels. As a result, wom-
en are insufficiently represented in institutions dealing
with land (i.e. national and local bodies such as Tradi-
tional Dispute Resolution Mechanism) largely attribut-
ed to cultural norms, illiteracy, lack of confidence and
‘voice' to engage on land matters. Effective land admin-
istration requires women's participation on an equal
footing with men to ensure gender-equitable land ten-
ure use, decision-making and management. Meaning-
ful representation is an important step towards help-
ing women gain access to established rights.

The full scale impact of Large-Scale Land- Based Invest-
ments (LSLBI) in the region is yet to be known. Under
these circumstances, questions about women's ability
to own, control and access land becomes even more
pertinent. Social disadvantages and the presumed
subordinated position of women has led to a lack of
formal land rights. Women are often excluded from
opportunities to participate and voice their interests
in the management and proposed allocation of com-
munity land to investors. What is clear is that women
must be allowed to meaningfully participate in land-
based investment processes and allow them to sit at
the table during negotiations over compensation and
benefit-sharing. These commitments are in addition to
those made in the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in
Africa (2003), in which women are recognised as equal
partners with men at all levels of development.

Land Assessment Tool (LAT) is used to evaluate the
performance of each country in terms of: Ratification
of Human Rights Instruments (e.g. CEDAW, African
Charter on Human and Peoples' Rights, Maputo Proto-
col); Elimination of gender based discrimination in the
Constitution; Recognition of women’s legal capacity;
Gender equality in property rights; Gender equality in
inheritance and; Women's participation in national and
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local institutions enforcing land legislation. The follow-
ing are the findings:

1. Except for Sudan and Somalia, all the other IGAD
countries have ratified CEDAW. The Protocol
to the African Charter on Human and Peoples'
Rights on the Rights of Women in Africa (Mapu-
to Protocol) is ratified by all other IGAD Member
States except for Somalia and Sudan while for
South Sudan there is no indicator in the country's
legal framework.

2. Elimination of gender based discrimination in
the Constitutions appears in multiple legal in-
struments of Djibouti, Ethiopia, and Kenya; in the
primary laws of Uganda, Sudan and South Sudan
and the Interim Constitution of the Republic of
Somalia yet to be passed by parliament.

3. The National Constitutions promotes the adop-
tion of special measures for the advancement of
women in Kenya, South Sudan, and Uganda; ap-
pears in multiple legal instruments in the Federal
Republic of Ethiopia; is not indicated in the legal
frameworks of Djibouti and Sudan and; Interim
Constitution of the Republic of Somalia

4. Gender Equality in property rights is indicated in

several legal frameworks of Kenya, South Sudan,
Somalia, and Uganda; in primary laws of Ethiopia
and Sudan; and not indicated anywhere in the le-
gal framework of the Republic of Djibouti.

5.  Gender Equality on inheritance (e.g. surviving
spouse is granted user rights to the matrimonial
house for life) is not indicated anywhere in the
legal frameworks of Kenya, South Sudan, Sudan
and Uganda. It is indicated in several legal instru-
ments in the Republic of Djibouti and Sharia law
in the Republic of Somalia

6.  Women's participation in national and local insti-
tutions enforcing land legislation (e.g. Law sets
quotas for the appointment of women in land
management and administration committees).
Found in several legal framework of Uganda; in
primary laws of Djibouti and South Sudan; not in-
dicated anywhere in Kenya, Sudan and Somalia;
and submitted to parliament by the Federal Re-
public of Ethiopia.




Each IGAD Member State has drawn an Action Plan re-
flecting country priorities for addressing women's land
rights in the land sector in the next five (5) years. Key
activities include: Policy and legal reviews; strengthen-
ing land structures for gender response service de-
livery; Consolidating and reinforcing clear investment

regulation as regards gender inclusion; awareness cre-
ation and training to address underlying patriarchal at-
titudes and practices in land; Documentation, learning
and reporting of good practices and; Monitoring using
sex disaggregated data, for tracking progress made in
enhancing women's land rights,




1 BACKGROUND

IGAD is undertaking major land reforms aided by the
AU Declaration on Land Issues and challenges, in which
women'’s rights to land is ingrained. With the Swiss De-
velopment Cooperation (SDC) support, IGAD is eager
to ensure that as it embarks on land sector reforms, it
has the evidence to roll out gender responsive reforms
and programs.

Sustainable Development Goals (SDGs) provides
an excellent opportunity for making a difference by
strengthening women's land tenure security and en-
suring that they have rights over this critical economic
asset. Several of the SDGs touch on land and proper-
ty, Goal 1 (Eliminating Poverty); Goal 2 (Food Security);
Goal 5, (Gender Equality and Empowering Women and
Girls); Goal 11 (Sustainable Cities); Goal 15 (Terrestri-
al Ecosystems); and Goal 16 (Peace and Justice), all of
which have land indicators attached to them to mea-
sure progress.

Prevailing and potential barriers to equal rights in
land for women are many. Discriminatory land laws,
and national and local regulations can cause women's
land rights to be insecure or weak. In pluralistic legal
systems, the interplay between customary or religious
law and formal law can create unequal outcomes for
women. Likewise conflicting and/ or overlapping legal
and regulatory frameworks and jurisdictions over land
and resources can create the potential for opportu-
nistic behavior which may further exclude women (as
well as other vulnerable groups). A legal change always
has the potential to make a wide-scale improvement in
women's land tenure security, if followed by civic edu-
cation, as well as a willingness and ability to enforce the
law. The inadequacy of the national legal systems in
addressing gender equality in land governance needs
to be addressed in the policy development and review
processes to ensure that appropriate legal reforms are
instituted. Even where the law is adequate, the need to
translate it into reality for women is paramount.

Customary practice and socially defined gender
roles usually dictate that collectively held land is gov-
erned through traditional decision-making systems
and structures, which are most often male-dominat-
ed. When women are not meaningfully involved in
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governance, their interests are often ignored, and their
rights to the land and resources can be weakened or
lost. Participation fosters women's empowerment.
Women's empowerment through the recognition of
their land rights is fundamental to increased produc-
tivity and wealth creation. If women gain internal and
external empowerment, it will lead to economic and
social transformation, increase women's voices in deci-
sion-making and change the feminine face of poverty.
Women's participation should be seen in institutions,
policies and processes.

The IGAD region is now presented with an opportunity
to raise women's voices high on the regional and na-
tional agenda on land governance. The inadequacy of
the national legal systems in addressing gender equali-
tyinland governance needs to be addressed in the pol-
icy development and review processes to ensure that
appropriate legal reforms are instituted. Even where
the law is adequate, the need to translate it into reality
for the women is vital. The IGAD land programme aims
to address barriers to women's land rights by building
capacity and awareness among leaders and champi-
ons to:

1. Safeguard and promote women'’s rights of voice
and participation in decision making;

2. Increase the participation of grassroots women
in local and regional organizations through move-
ment building in partnership with CSOs;

3. Provide support and guidance to Member States
in developing and/or amending their internal gov-
ernance instruments.

As women get organized, their voices are expected to
become more coherent and inspiring to a wider au-
dience, hence the need to capture and share them
widely to influence more stakeholders and the general
public in favor of their cause. Knowledge management
therefore, becomes key.

To generate the requisite evidence, country assess-
ments National Experts conducted in seven IGAD
member states (e.g. Djibouti, Ethiopia, Kenya, South




Sudan, Sudan, Somalia and Uganda). The assessment
involved: collection of qualitative and quantitative
background information and preparation of back-
ground reports; conducting the gender analysis using
FAO's Land Assessment Tool (LAT) and; convening 6-8
specialists (e.g. broad representative of key stakehold-
ers in land) as peer reviewers of the findings from the
gender analysis. After each country held an inclusive
national validation workshop with policy makers and
technical experts on the Gender Assessment of the
Land Sector Report. The IGAD Land Governance Unit,
technically backstopped the National Experts under
the Gender and Land Expert.

The country assessments aimed at providing informa-
tion on specific realities and barrier and opportunities
faced by men and women not only in access, control,
and ownership of land but also in participation and
representation in land administration and land man-
agement bodies both in the formal and informal in-
stitutions including government (i.e. centralized and
decentralized) institutions, professional bodies, civil so-
ciety and traditional/cultural institutions. The analyses
consider the roles and responsibilities, norms and rule,
access to resources and services and decision-making
and power and control between girls, boys, women
and men. The country assessments provide greater
clarity on existing stereotypical attitudes and practices,
including existing positive practices, among different
stakeholders at the household and community levels.
The country reports recommend how the land sector

could improve gender equality mainstreaming in land
sector interventions at various levels. For each mem-
ber state the reports:

1. Assesses the status of gender and land at country
level;

2. Undertakes a gender assessment on the protec-
tion of women's land rights in policy, legal and ac-
tion plans in IGAD Member States; and

3. Builds consensus around priority recommenda-
tions amongst key stakeholders that enhance
gender equality in land governance at country
level.

4. Each country has drawn an Action Plan for ad-
dressing gender issues and women'’s rights in the
land sector from the validation.

This Regional Report is a collation of the country re-
ports highlighting the status of gender and land in the
IGAD Region. It considers four key deliverables from
the country assessments: Country overview reports;
Country background reports and panel briefings; Gen-
der Country Assessment Reports and; the Validation
Reports and identified Country Priorities for the next
five years. It also includes a ranking of each IGAD Mem-
ber States using LAT to identify areas of improvement
and successes so far achieved in land and gender
equality.




2 OVERVIEW OF THE LAND SECTOR BY

COUNTRY

2.1 Djibouti

The Republic of Djibouti is located in the Horn of Africa
between longitudes 41 ° 8'and 43 ° 4' E and latitudes 10
°9'and 12 °7'N. Itis bordered to the north by Eritrea, to
the southeast by Somalia and to the west by Ethiopia. To
the east, the country enjoys a coastline shared between
the Red Sea and the Gulf of Aden; this coastline stretch-
es over 372 km. Djibouti is relatively a small country with
an area of 23,200 km2. According to the INSD the coun-
try has a population of approximately 900,000 (2020)
and a growth rate of 2.9% per year. More than 70% of
the population lives in urban areas, with almost 60% in
the capital and only 16.3% living in rural areas. Djibouti
metropolitan area accounts for most of the country's
population (approximately two thirds).

Djiboutiis extremely arid, with very little rural potential-
ities, with scattered livestock rearing or cultivation, or-
ganized around few rare water points. This means that
land issues are mainly urban and peri-urban around

Djibouti metropolitan.

2.1.2 Socio-economic context in the
Republic of Djibouti

Three-quarters of the population live in Djibouti City
and the few others in urban and peri-urban areas. The
remaining quarter of the population continues the tra-
ditional pastoralist (keeping camels, goats and sheep)
lifestyle that prevailed in pre-colonial Djibouti. The Re-
public of Djibouti is formed of two mainethnic commu-
nities: theAfarand the Issas. Some 25,000 Somali refu-
gees are currently residing in Djibouti.

2.1.3 Socio-Political Organizational and
Structures

The country is divided into five regions: Ali Sabieh, Dikh-
il, Obock, Tadjourah and Arta. The city of Djibouti has
a special status. Most of the land is pastoral whereas
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agricultural land represents only 0.5% of the coun-
try. Djibouti has only 10,000 hectares of arable land,
of which 1,000 hectares are cultivated. About 9.5% of
the cultivated land is irrigated. Half of the arable land
is in the north; however, most crops are grown in the
south, mainly in the districts of Ali-Sabieh, Dikhil and
Djibouti. There are about 1 600 farms in Djibouti, em-
ploying a total of about 3 600 people. The average size
of the farms is half a hectare.

The governance of Djibouti is decentralised into six ad-
ministrative prefectures (formerly known as “districts”
before 2006) under local authorities with chief town
namely: Djibouti, Arta, Ali-Sabieh, Dikhil, Obock et Tad-
jourah. Each region is placed under the authority of
a Prefect (formerly commissioner) who reports to the
Ministry of the Interior and is appointed by the Presi-
dent of the Republic in the Council of Ministers. In his/
her prefecture, the Prefect represents all the ministries;
ensures public order, heads the decentralised admin-
istration and issue of building permits among others.
Prefectures are organized into administrative districts
called sub-prefectures headed by sub-prefects.

2.2 Ethiopia

Ethiopia is located in the Horn of Africa sharing bor-
ders with East African countries: Eritrea, The Republic
of Sudan, South Sudan, Kenya, Somalia and Djibouti.
The total land area is 999,541 Km2 (385,925 sg. miles)
and is home to more than 100 million inhabitants.
An estimated 34% is agricultural land, 9.6% is arable,
3.6% is forested, woodlands and shrubs cover 48.9%.
Only 4.5% of arable land is irrigated. Protected areas
encompass 14% of Ethiopia’s land area. An estimated
20.4 % of Ethiopia's approximately 100 million people
live in urban areas, making it one of the least urbanized
countries in the world." Of the total population, females
constitute 50.8 percent and males 49.2 percent.2




Since 1995, Ethiopia has had a federally structured
administration with nine regions (Sidama has been
endorsed as the tenth region of the country on No-
vember 23, 2019) and two city administrations. Hier-
archically, the regional administrative structures are
based on regions, zones, Woreda and kebele. Most
of the population live in the highlands with 160 per-
sons per square kilometer while the lowlands are less
densely populated with 20 persons per square kilo-
meter. This justifies why famers in the highlands have
small plot sizes on average 0.5 hectares.?

2.2.1 Policy and Legal Framework for Land
Governance

The Ethiopian Constitution explicitly recognises the
equal rights of men and women in all matters includ-
ing cultural, social, economic and political spheres, and
women's equal rights to acquire, administer, control,
use, transfer and sell property including equal treat-
ment in the inheritance of property.* The Revised
Family Law, (2000) entitled spouses equal rights in the
management of the family and recognizes the equal
rights of a married woman to ownership and admin-
istration of personal property. It secures joint pos-
session and administration of land and property in
marriage. In1997 Ethiopian Constitution nullifies laws
and customary practices that discriminate against
women.® These are further strengthened by the Rural
Land and Administration Law which provides security
of tenure for women's land aimed to improve land use
management.

Marital property is governed by family law, property
law, land administration proclamations and contracts
agreed by spouses when they enter into a marriage.
The rural land administration proclamations requires
that, certificates must be given in the name of a wom-
an when land belongs to a female headed household
(i.e. in Oromiya region, the certificate is accompanied
by the picture of the woman). It is obligatory to issue a
certificate in the name of both spouses when the land

Hailu, 2016
FAO, 2019 op.cit.
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is jointly owned (i.e. In Oromia the pictures of both
spouses).® If a land holding belongs to an individual
spouse, a certificate is issued in the name of a hold-
er, unless the spouses agree otherwise. This require-
ments is the same at the Federal and Regional levels.”
Likewise, the revised family law at federal level applies
at the regional level. The Family Law provides personal
property entitlement if a property is acquired during
or after marriage by donation or succession unless
the spouses make it a shared property with consent.®
Thus, any land which one of the spouses acquired af-
ter the conclusion of a marriage through succession
or donation is considered personal property. Similarly,
property acquired through onerous title (through hard
work or personal property) by one of spouses after
marriage will be kept as personal property.® This im-
plies that property generated during marriage through
onerous title is common property unless declared a
personal property. That is, even if land belongs to one
of the spouses, the property generated out of it will
commonly be shared as long as they are in marriage
unless indicated otherwise. These provisions protect
the property right of women in marriage.

Nevertheless, property rights under polygamy mar-
riage, falls under customary laws, although polygamy
is outlawed and punishable in the criminal code but
polygamous marriages are exempted from this code.
Thus, the Ethiopian Criminal Code 2004 protects prop-
erty rights of individuals including women. However,
when it comes to polygamy, the property arrangement
depends on the customary law under use and these
laws often do not protect the women'’s rights in polyg-
amous marriages.'°

Regional governments of Ethiopia are empowered
to enact their land laws taking into account their lo-
cal contexts." The Rural Land Administration and Use
Law, proclamation 89/1997, replaced by proclamation
456/2005 paving way for regions to develop their leg-
islation and thus, setting a decentralized system for




rural land management in the country. Accordingly, re-
gions issued their own Rural Land Administration and
Utilization Proclamations (RLAUPS) (e.g. Tigray Region;
Ambhara; Oromia; SNNP; Afar; Benishangul Gumuz;
Gambela and Somali Regional State)."?

The Federal 456/2005 proclamations identified three
tenure types. These are Private land use holding, com-
munal and state ownership. The proclamation provides
unlimited periods of usufruct right of rural land for
farmers, pastoralists and semi-pastoralists. State hold-
ings refers to rural lands demarcated for forest lands,
wildlife protected areas, state farms, mining lands,
lakes, rivers, and other rural lands. The government
gives communal holdings to local residents for com-
mon grazing, forestry and other social services' The
Urban Land use proclamations have evolved from time
to time, bringing new land use leases to urban land ad-
ministration. The first proclamation 272/2002has two
main objectives: to generate income from land leases
in order to assure fair share from urban land wealth,
and change the holding system from permit system
(of the Derg era) into a lease system).™ For urban land
management, regional states practice the federal ur-
ban land laws. Five tenure types are in use in urban
land namely: leasehold, old possession, state holding,
condominium and informal settlement.

2.3 Kenya

The Republic of Kenya is located in the Eastern part of
the African continent lying between latitudes 5° north
and 5° south and between longitudes 34° and 42°
East. It is almost bisected by the equator, and shares
borders with Ethiopia and South Sudan to the North;
Uganda to the West; Tanzania to the South; Somalia
to the North East; and the Indian Ocean, the natural
boundary to the South Eastern side, with a coastline
of about 536 Kilometers. Kenya occupies 582,646 Km?
of land which is categorized into three namely; pub-
lic land, community land and private land. Public land
comprises 77,792 Km? and 396, 315 Km? is commu-
nity land while 107,953 Km2 is under private owner-
ship. Various legislations govern the ownership and

1 12 Hailu, 2016

I 13  Woldegiorgis, 2015.
1 14 Ambaye, 2015

I 15 National Land Policy

1 16 Republic of Kenya/Ministry of Land, Housing and Urban Development. Sector Plan for Land Reform 2013-2017

— 20

management of land in each category. Only 20% of the
land area can be classified as medium to high potential
agricultural land and the rest of the land is mainly arid
or semi-arid. Forests, woodlands, national reserves
and game parks account for ten percent (10%) of the
land area, i.e. 58,264 sq. km'®

Land is the most important factor of production, be-
sides labour and capital in Kenya. It is critical to eco-
nomic, social, political and cultural development. It is
also considered the principal source of livelihood and
material wealth by playing host to natural resources.
Secure access to land, sustainable land use planning
and equitable distribution of land remains immensely
important for food and nutrition security, employment,
growth of industries, attraction of foreign investors,
foreign exchange earnings, and generally the country’s
socio-economic development.'® The Kenyan economy
is predominantly agricultural, accounting for about
30.3 percent of GDP. Approximately 80% of the popu-
lation lives in rural areas and derives employment and
livelihoods from agricultural activities, highlighting the
importance of land access for rural livelihoods.

Since 2010, the Government of Kenya (GOK) has made
significant structural changes by enacting new laws in
the land sector, to broaden and secure property rights
of Kenya's citizens to realize their aspiration of equity
and equality in land ownership and use. The Consti-
tution also establishes two levels of government: the
national and county levels of government, thus devolv-
ing the management of land from national to the local
level. The 47 new county governments are to be more
accountable and responsive to local interests, and are
directly responsible for administration of community
land.

2.3.1 Policy and Legal Framework for Land
Governance

The Constitution of Kenya (2010) provides for equal
treatment of all persons under the law and makes
provision for equal treatment of women and men;
equitable access to land and; elimination of gender
discrimination in law, customs and practice related




to land and property in land. The National Land Poli-
cy provides for improvement of gender equity in land
use, management, and ownership. recognises that:
culture and traditions continue to support male in-
heritance of family land; that there is conflict between
the constitutional provisions and international treaties
on gender equality vis-a-vis customary practices that
discriminate against women in relation to land own-
ership and inheritance; that women are not sufficient-
ly represented in institutions that deal with land and;
that few women have land registered in their names
and lack of financial resources restricts their entry into
the land market. It also recognises that existing laws
and practices governing matrimonial property dis-
criminate against spouses whose contribution to the
acquisition of such property is indirect and not capa-
ble of valuation in monetary terms. At the same time,
courts are inconsistent in determining what amounts
to such contribution, with the result that some spous-
es have unfairly been denied of their rights to land. To
protect the rights of women, the Policy recommends
enacting, repealing or enforcing legislation to ensure
effective protection of women'’s rights to land and re-
lated resources and make provision for joint spousal
registration and documentation of land rights, and for
joint spousal consent to land disposals, applicable for
all forms of tenure.

All the other Legislations follows the Constitutional and
National Land Policy Principles on equitable access to
land and; elimination of gender discrimination in law,
customs and practices related to land e.g. Land Act
(2012); Land Registration Act (2016); National Land
Commission Act (2012); Community Land Act (2012)
and; Physical and Land Use Planning Act (2019).

2.3.2 Land Administration and Institutions

Several institutions are that are involved in land gov-
ernance in Kenya. The Ministry of Lands and Physical
Planning is responsible for providing policy direction
and coordinating all matters related to lands and phys-
ical planning. The ministry's functions include: regis-
tration, valuation, surveying, adjudication settlement
and physical planning. The National Land Commission
(NLC) mandate is to manage public land on behalf of
the national and county governments; advise the gov-
ernment on land registration; research on land use
and management; and find ways to redress historical
injustices. Environment and Land Court hears and de-
termine disputes relating to the environment and the
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use and occupation of, and title to, land. Magistrates
Courts still have jurisdiction to entertain land matters
subject to their pecuniary jurisdiction.

Professionals such as Valuers, conveyance's, lawyers
and land surveyors and their regulating bodies play
critical roles in land management and administration
process in Kenya. They complement the public sector
in law crafting, enactment and implementation pro-
cesses. Professional bodies set and enforce codes of
conduct and standards of practice inland management
and administration, land use planning and zoning. Civil
Society Organisation (CSOs) include Community Based
Organizations (CBOs) and Non-Governmental Orga-
nizations (NGOs) play critical role in land governance
and administration. They assist in regulating land de-
velopment within their areas and are at the forefront
in ensuring accountability in land mismanagement;
and conducting civic education on land laws, land use
and development. The CSOs also mobilise locals, and
detect land misuse and poor development; raise pub-
lic outcry and petition the relevant authorities for re-
dress. In Kenya such associations are vibrant against
the misuse of public land manifested through irregular
land allocations.

2.3.3 Challenges in Land Governance

Some of the challenges faced in land governance
in Kenya Include: Insecure tenure for the youth and
women; and Insecure land tenure, in particular, for the
urban and rural poor, for women, for HIV/AIDS-affect-
ed households, for pastoralists, and other vulnerable
groups in both urban and rural areas. The land reg-
isters are outdated and remain analogue with no in-
formation on sex/age disaggregated land ownership.
This has resulted in limited access to land information
due to poor quality records, extended technical pro-
cesses, lack of transparency, and user friendliness.
Land adjudication procedures are outdated and highly
bureaucratic. Kenya experiences numerous bound-
ary disputes but; there are weak and/or ineffective
mechanisms for fair, timely, affordable, transparent,
and accessible resolution of land disputes. Deeply
entrenched vested interests have denied the land re-
form process the much needed political and business
support.

Many powerful people in politics and business, es-
pecially the beneficiaries of the past flawed land re-
gime and those who are angling to benefit from a




non-streamlined land sector, see the reforms as a hin-
drance to personal wealth and power. Lack of political
goodwill as senior national and county government
officials and several members of parliament are deep-
ly entangled in land-grabbing and other irregular land
allocation cases. Many of them will go any length to
ensure the desired land reforms do not see the light
of day. The laws that have so far been enacted to ef-
fect land reforms have not counted for much because
of poor implementation. Even the legislative reforms
have lost momentum. Weaknesses in terms of re-
sources, capacity and independence among the public
institutions charged with managing land has impeded
the government's ability to move ahead in terms of
economic development. The National Land Commis-
sion has also not reached a level of functional inde-
pendence as it still relies very much on the national
government for its staff needs and resource allocation,
making it vulnerable to manipulation and control.

In order to address some of these challenges, there
is need to: Establish programmes relating to the land
use planning and land surveying and establish land
information management systems accessible and us-
able by citizens. Strengthen land departments and
related sectors at National and County levels and es-
pecially traditional conflict resolution bodies through
education and legal assistance. Raising comprehensive
awareness about land rights remains key towards suc-
cessful implementation of the legal provisions which
already articulates gender equality in land. It is imper-
ative to facilitate public access to information and par-
ticipation in land management. A strong political will is
key to achieving land reforms in Kenya.

2.4 South Sudan

South Sudan is bordered by six countries: Sudan, Ethi-
opia, Kenya, Uganda, Central African Republic, and the
Democratic Republic of the Congo. South Sudan has a
geographical land area of 644,329 square kilometers
and a population density of 12.82 people per square
kilometer.'” South Sudan has an estimated population

of 12 million people out of which 83% is predominant-
ly rural and dependent on subsistence agriculture.®
About 1.85 million South Sudanese are internally Dis-
placed Persons, 2.28 million international refugees
and 193,000 persons seeking shelter with the UN.

South Sudan emerged from almost 21 years of civil
war between the Sudan’s People Liberation Move-
ment/Army (SPLM/A) and the Government of Sudan
(GoS). The war was ended through the signing of the
Comprehensive Peace Agreement (CPA) in January
2005. The CPA provided for the formation of the Gov-
ernment of National Unity and a semi-autonomous
Government in South Sudan. It also provided for an in-
terim period of six years for the people of South Sudan
to decide through a referendum whether to remain as
part of Sudan or secede. In early 2011, an overwhelm-
ing majority voted for separation of the South from
Sudan and on July 9, 2011, South Sudan became an in-
dependent state and the newest member of IGAD the
same year. In December 2013, South Sudan plunged
into an internal civil conflict waged between factions of
the country's ruling political party, the Sudan People's
Liberation Movement (SPLM) and the Sudan People’s
Liberation Movement-in-Opposition (SPLM-10). The
five additional years of civil conflict between 2013 and
2018 have severely damaged the society and the econ-
omy. In 2015 the warring parties made Agreement on
the Resolution of the Conflict in South Sudan (ARCISS)
and later (2016) a Revitalized Agreement on the Res-
olution of Conflict in South Sudan (R-ARCISS) for a
revitalized transitional government of national unity
(RTGoNU) that will be responsible for implementing an
extensive post-conflict stabilization and reform agen-
da. The R-ARCISS guarantees 35% representation of
women in the executive - this is yet to be met.

Southern Sudan has had a long struggle for land rights
which can be traced back to the colonial era and the
Government of Sudan administration. This struggle
was characterized by resistance towards the replace-
ment of customary law with statutory laws which were
considered imported and alien to the people of the

I 17 Land Governance Assessment Framework (LGAF) for South Sudan. 2014.South Sudan Law Society |

1 18 South Sudan Development Plan 2011-2013 (extended to date).

—= /7




South.' The Unregistered Land Act of 1970, provided
for the unregistered land to belong to the Government
of Sudan. The effect of this law would have been total
dispossession of Southern Sudanese communities as
their lands were not registered with the Central Lands
Registry in Khartoum?. The GoS therefore adminis-
tered the two regions separately, where customary
tenure continued being applied in the South?!.

Under the Wealth Sharing Protocol, land was a central
point of contention and discussion during the peace
negotiations, culminating into the signing of the CPA in
2005. The signing of the CPA was in many ways a victo-
ry over land and provided the right authority for con-
trol of land and resources in South Sudan by the South
Sudanese populace. The parties to the peace talks
agreed to the formation of two Land Commissions,
one at the national level (Khartoum) and the other in
Southern Sudan. The Protocol also acknowledged the
reality of two different legal systems over land in Su-
dan, with customary land law applied in Southern Su-
dan. The Southern Sudan Land Commission functions
included among others making recommendations to
appropriate levels of government about land reform
policies and recognition of customary land rights and/
or law. In this respect, South Sudan adopted a dual le-
gal system following the formation of the Government
of Southern Sudan in 2005 - statutory and customary,
both applying and used in the land sector. Access and
other land rights therefore fall within one of these two
laws. Statutory tenure is the main system in urban ar-
eas, while customary tenure is predominant in peri-ur-
ban and rural areas.. Most rural South Sudanese wom-
en access land under customary tenure.

2.4.1 Policy and Legal Framework for Land
Governance

The Comprehensive Peace Agreement (CPA) mandated
the establishment of South Sudan Land Commission
(SSLQ) to develop land policies and draft legislation to
clarify and strengthen land administrative systems and

the rights of landholders. The Transitional Constitution
(2011) states that all land in South Sudan is owned by
the people of South Sudan, and charges the govern-
ment with regulating land tenure, land use and exercise
of land rights. The constitution classifies land as public,
community or private land, and requires the GoSS to
recognize customary land rights when exercising the
government's rights to land and other natural resourc-
es. The constitution does not clarify the extent to which
customary rights can limit government's rights, but
does require that all levels of government incorporate
customary rights and practices into their policies and
strategies. As a result three laws were enacted provid-
ing a framework for fair and transparent administra-
tion of land rights in South Sudan while, establishing
institutions and mechanisms of governance that would
address pressure points and fill vacuums created by
conflict, uneven development and lack of transparency
and accountability in the management of the country's
land and its resources.?? The three laws are:

1. Land Act (2009) - regulates land tenure and
equally recognizes rights to customary, public
and private tenure. The Act recognizes three ten-
ure types: customary, freehold and leasehold.

2. Local Government Act (2009) - defines the prima-
ry responsibilities of local government and tradi-
tional government authorities in regulating and
managing land, which includes charging custom-
ary institutions with particular responsibilities for
administering community land rights.

3. Investment Promotion Act (2009) - establishes
procedures for facilitating access to land for pri-
vate investment, including by foreign investors, in
ways that balance the interests of both current
right holders and investors.

The draft Land Policy (2013) strengthens the rights of
land holders, communities and citizens within the new
framework and guidelines established by the Land Act

19 Michael, Ochieng Odhiambo. 2009 Southern Sudan Land and Property Study and Workshops: A Synthesis of Policy and Legal Issues, South
Sudan Land Commission. The laws included Title of Land Ordinance 1899; Land Settlement Ordinance 1905; Land Settlement and Regis-
tration Ordinance, 1925;Prescription and Limitation Act 1928; Pre-exemption ordinance, 1928 Land Acquisition Act 1930;Pre-Emption Act
1938; Town Land Scheme (Disposal of Town Lands Scheme) Act 1947;Town Re-planning Ordinance 1950; Rent Restrictions Ordinance, 1954;
Unregistered Land Act, 1970; Civil Transactions Act 1984; Construction Planning and Land Disposition Act 1991;Urban Planning and Land

Disposal Act 1994

I 20 Michael, Ochieng Odhiambo. 2009 Southern Sudan Land and Property Study and Workshops: A Synthesis of Policy and Legal Issues, South

Sudan Land Commission
I 21 ibid - see Michael Ocheng. 2009.
I 22 e (GoSS 2011f; GoSS 2011g)
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(2009). It emphasizes the importance of access to land
as a “social right,” a feature of many customary land
tenure systems. The Policy recognize the importance
of, and aim to facilitate, the resettlement and reinte-
gration of IDPs, refugees and other categories of per-
sons whose land rights were affected by the civil war.

The characteristics of the different tenures regimes
in South Sudan- customary, private, public and lease-
holds are described in section 2.4.1.1.

2.4.1.1 Characteristics of Land Regimes

Type Characteristics

Cus- Covers most of rural areas.

tomary Is used for residences, agricultural,

forestry, and grazing.

May be granted for life to landholders
and inheritable.

Can be subject to usufruct rights and
sharecropper agreements but cannot
be alienated.

Allocated by traditional authorities sub-
ject to pre- notification of local govern-
ment authorities and

pre- approval of local government au-
thorities for non-residential land over
250 feddans (about 105 hectares)

Private Held in perpetuity and includes the
right to transfer and dispose of the

land.

Public Land pertaining to the State, including
roads and other public transportation
thoroughfares; watercourses over
which community ownership cannot
be established; and forest and wildlife
areas formally labelled as national

reserves or pa rks.

By default, land over which no private
ownership including customary owner-
ship is established is declared public.

Lease- Leaseholds can be obtained for cus-

hold tomary and freehold land. Leases can
be granted for periods of 99 years or
less. Leases of more than 105 hectares
of customary land must be approved
by two local government bodies.
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2.4.2 Land Governance Actors, Institutions
and Administration

Responsibility for land governance in South Sudan is
distributed across a range of institutions at all levels of
government:

— South Sudan Land Commission (SSLC) - Is the
key public institution for land administration and
governance. It enforces land law; resolve land dis-
putes; assess compensation claims arising from
government acquisition of land; study and record
land-use practices in areas where natural resource
development occurs; and conduct hearings on
land and natural resources issues.

— Land Policy Steering Committee, mandated to
follow up the land policy implementation process,
works under the South Sudan Land Commission.

South Sudan has a decentralized governance systems
divided into ten States made up of Counties. The Coun-
ties are divided into Payams, which are, in turn, divided
into Bomas, constituting the territorial units and scales
of the South Sudan’s decentralization model. Public re-
sponsibilities by decentralized authorities is as follows:

— Governor and state-level institutions and author-
ities are in charge of policy and regulation design,

— County Commissioner and County authorities
coordinate policy and regulations implementation
within the County;

— Payam Administrator is mandated to follow up
public administration actions in various Bomas (12
village level territorial units)

— Boma Administrator manages public affairs at
the village level.

Traditional authorities and local chiefs are rec-
ognized in the law as important actors in the overall
local administration including land administration and
governance matters. They are in charge of, and have
powers over land conflict resolution and mediation,
and local arrangements related to access to land and
land control from a customary perspective.

The Land Act established the land registry within the
Ministry of Housing, Physical Planning and Develop-
ment at the national level, with coordinated registries




maintained at the state level. The Land Act outlines
a decentralized plan for land administration in South
Sudan, with County Land Authorities and Payam Land
Councils operating at county and local levels. The land
administration systems and laws are developed by the
SSCL and other institutions; notably, the Ministry of
Justice (formerly Ministry of Legal Affairs and Consti-
tutional Development (MOLACD), and the Land Policy
Steering Committee whose membership comprise of
government Ministers from 13 different Ministries and
some international non-governmental organisations
(INGOs). Other relevant Ministries in the land sector
are: Ministry of Agriculture and Food Security; Ministry
of Petroleum; Ministry of Environment and Forestry;
Ministry of Transport; Ministry of Wildlife Conserva-
tion and Tourism and; National Legislative Assembly:
Standing Specialized Committee on Land and Physical
Infrastructure.

Land Commissions are established at the State level,
and the State Governors appoint individuals to the
Land Authorities based on recommendations from
County Commissioners. Land Authorities’ responsi-
bilities include: holding and allocating public lands on
behalf of local government; making recommendations
on gazetted land planning; advising on resettlement of
IDPs; facilitating the registration and transfer of land;
supporting cadastral operations and surveys; advising
local communities on land tenure, usage and exercise
of rights; and coordinating with the SSLC and other
government bodies.

Likewise Counties and Payams establish land gov-
erning institutions at their levels. Land Councils are
responsible for the management and administration
of land at the district level. Districts are comprised of
subsections called bomas. Members of each Payam
Land Council is appointed by the State Minister based
on recommendations from County Commissioners
and in consultation with the traditional authority in the
payams. The Local Government Councils are respon-
sible for planning and allotment of all Local Govern-
ment Council land, leading the acquisition of land for
government use, regulating seasonal access to land
(pastoralists, agriculturalists.), establishing Council
Land Committees or Authorities and undertaking land
management.?®

I 23 LANDac Food Security And Land Governance Factsheet, South Sudan
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2.4.3 Challenges in Land Governance

— The civil war and natural disasters have resulted in
widespread destruction, displacement of peoples
and the deterioration of effective governance, all of
which have contributed to conflict and weaknesses
in land rights administration.

— Approximately 390,000 IDPs live in South Sudan,
informally settled in urban areas or on land pro-
vided by host communities. Many IDPs attempting
to return to their areas of origin have found their
land occupied, even as some host communities
complain that IDPs must vacate land and return to
their areas.

— Many repatriated South Sudanese choose to stay
in Juba and other commercial towns, where their
presence puts increased pressure on resources
and assets such as land, and formal land admin-
istration systems fail to cope with the influx of
people.

— The Land Act provides for monetary compensation
to the claimant in the event that the government
cannot provide land. Itis not clear how many claims
have been filed with either traditional authorities
or the SSLC, and the current status of such claims
is unknown

— The lack of a clear policy and legal framework, and
limited institutional capacity in both rural and ur-
ban areas compounds the challenge of resettling
returnees and IDPs in South Sudan

— Although a land framework has been developed,
government officials have a poor understanding of
the laws and cannot interpret and carry them out.
There is also a lack of awareness by the popula-
tion as a whole, which further impedes progress in
implementation

— Customary law has governed the use of land in

South Sudan for centuries, with each ethnic group
applying its laws relating to land and land rights
within its territory.

— Although the Land Act mandates the establish-

ment of local land institutions, there are no clear




procedures for establishing land authorities or
councils and, as a result, very few have been
Created.

— The customary land tenure system in South Su-
dan limits women'’s access, control and ownership
of land. Knowledge, recognition and protection of
women’s rights remain limited throughout South
Sudan because most men and women are not
aware of the women'’s land rights.

— Although the Land Act provides a governance
framework, it does not outline roles and respon-
sibilities of land administrations and institutions
in great depth. Clear distinctions between the re-
spective roles of formal and customary institutions
in allocating and governing community lands are
particularly lacking. As a result, traditional authori-
ties still apply customary laws within their jurisdic-
tions, but in doing so, encroach upon the authority
of other levels of government. This overlap and
the attendant ambiguity have reduced the effi-
ciency and effectiveness of land institutions in the
country.

— The challenges arising from overlapping mandates
have also been compounded by a lack of coordina-
tion, poorly conceived strategies and work plans,
and the lack of sufficient capital to address human
resource constraints

In order to address the above challenges, the draft
Land Policy should be reviewed to provide additional
guidance for addressing the gaps identified. The Policy
should recommend the development of a gender re-
sponsive Community Land Act, guiding principles and
a legal framework for the governance of community
lands by traditional and formal governing institutions.
The Policy should also provide guidance for extending
restitution period in acknowledgment of the fact that
people are unaware of their restitution rights and the
associated timeline.

2.5 Sudan

The Republic of Sudan once the largest nation in Afri-
ca, is now the third largest country after losing nearly

1 24 Mohamed, A. Babiker, 2018); FAO 2015

I 25 Rahhal https://land.igad.int/index.php/countries/41-countries/sudan

1 26 Sudan Interim Constitution, 2004
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a third of its territory to the newly created nation of
South Sudan in 2011. Itis located in northeastern Afri-
ca and it a total land area of 1,861,484 square kilome-
ters. Egypt borders it to the north, the Red Sea, Eritrea,
Ethiopia to the east, and South Sudan to the south, the
Central African Republic to the southwest, and Chad to
the west and Libya to the northwest. It has arable land
15.7%; permanent crops 0.2% and permanent pasture
84.2%. As of July 2015, the population was estimated
to be 36,108,853 million people and of this approxi-
mately 60% is rural.

In Sudan, land is controlled by government authori-
ties and the roles of government and traditional lead-
ership on land, varies across the country. Communal
tenure rights exist in the customary and “informal do-
mains and apply over vast tracts of rural land where
government institutions either have weak outreach or
reduced interest. Statutory and customary paradigms
for land therefore exist in parallel in Sudan.?* Thus,
the land in Sudan is classified under two categories;
government-owned and customary tenure. Therefore
legal framework governing land in Sudan is a mix of
statutory law and customary law that has co-existed
over time, with minimum coordination between the
two. Customary land tenure systems exist through-
out Sudan and govern the practices of pastoralists in
the north, the semi-feudal systems that developed on
land close to the Nile, and the practices of southern
and western communities. Most groups distinguish
between land used for grazing and hunting and land
used for farming and residences, and different rules
apply to the various land categories. Local leaders de-
termine who has rights to land and other natural re-
sources and seek permission for use land.?

The formal laws governing land introduced during co-
lonial period continued into the post-independence
relating to the registration of land and rights therein.
State authorities have considered unregistered land to
be state land and thus available for the state to trans-
fer to private commercial interests, without regard for
customary rights. The unregistered Land Act, denies
any formal legitimacy or judicial status to customary
property rights. It implies the cancellation of all rights
relating to water, land and grazing by pastoralists, and
the denial of any future income related to such rights.




This is applied to the whole dry lands of Sudan includ-
ing the South, Greater Darfur, Greater Kordofan, the
East, and Blue Nile region.

Due to discriminatory inheritance practices, women in
Sudan access land through male relatives, with the de-
rived rights being weaker than primary male rights.?
Sudan has few registered land rights in the name of
females, individually or jointly.2® This is a concern be-
cause women play key role in agriculture and food
security.

2.5.1 Policy and Legal Framework for Land
Governance

The Sudan Interim Constitution guarantees the wom-
en's’ rights ensures non-discrimination and equal
treatment of women in all spheres of life.?® The State
commits to promotion of woman rights through af-
firmative action and state that ‘All persons are equal
before the law and are entitled to equal protection
by the law without discrimination’. Under Family Law,
the State is committed to protecting motherhood and
women from injustice, promote gender equality and
the role of women in family, and empower women in
public life and property. It also states that, the State
shall combat harmful customs and traditions that un-
dermines women'’s the dignity and the status.

On the right to own property, the Constitution states
that every citizen shall have the right to acquire or own
property as regulated by law and no private property
may be expropriated save by law in the public interest
and in consideration for prompt and fair compensa-
tion. All levels of government shall institute a process
to progressively develop and amend laws to incorpo-
rate customary laws, local heritage and international
trends and practices. Nevertheless, there are no official
recommendations or guidelines on how the religious
and customary laws should be applied and interpret-
ed. Women's equal right to own property is not men-
tioned anywhere in the Constitution.®® The Civil Reg-
istry Act (2011) identifies different forms of land and
property rights namely: land held in undivided shares,
family ownership, possession of unclaimed property,

I 27 Tennessen and Kjgstvedt, 2010; Tannessen, L. and Roald, A. 2007
1 28 FAO2005; World Bank, 2013This

1 29 UN women 2018, Tannessen, L, 2007

I 30 Interim Constitution of Sudan

1 31 Republic of Sudan Interim Constitution, 2004
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ownership of usufruct rights over land and property,
grants of usufruct rights, easement rights, acquisition
of ownership by accession (good faith and bad faith ar-
ticle), possession and succession; and that registered
usufruct rights are equal to registered ownership.

The majority of Sudanese are Muslims (60%) and
Shari'a Law tends to dominate the national govern-
ment institutions since independence in 1956. Tradi-
tional African religions represent 30.26 %, and other
9.74% is Christian, mostly from South, Nuba Mountain,
and Blue Nile State. The State has historically abdicat-
ed its legal role in family matters to its Islamic, Chris-
tian, and traditional African-believing communities.
The Interim National Constitution states that, “all per-
sonal matters, including marriage, divorce, inheritance,
succession and affiliation may be governed by the per-
sonal laws - including Sharia or other religious laws,
customs and traditions - of those concerned™! Thus,
women's rights in all these matters depend on the re-
ligious community they belong to, which tends to be
Muslim in the north and traditional in the south.

Customary law varies throughout the country but has
general features: Land is considered to belong to the
people; Usufruct rights, not ownership rights, are the
predominant forms; the allocation of land rights is
vested in the village's headman (Sheikh) and; Women
have restricted access to land rights and in most cases,
they do not possess the land, unless inherited from fa-
thers or husbands. The codified Islamic family law reg-
ulates Muslim women in the Muslim Personal Status
Act of 1991 which states: - the bridegroom must pay
the bride a dowry which is the property of the wife; and
the man is the financial provider of the family. Under
the Muslim Personal Status Act (1991) a woman is enti-
tled to a half to the inheritance of her brothers.

2.5.2 Land Administration and Institutions

Severalinstitutions are responsible for land governance
in Sudan. The Ministry of Environment and Physical
Development (MEFPD) was established in 2003 with a
mandate covering surveying, construction, urban plan-
ning and, more recently, environment, derived from




the Environmental Protection Act (EPA) of 2001. The
Higher Council for Environment and Natural Resourc-
es (HCENR) is a technical advisory and coordinating
body under the Ministry of Environment and Physical
Development. It is mandated to assume coordination
between the various concerned government agencies
and between national and state government related to
the environment and natural resource management.

The Independent National Land Commission is es-
tablished under the Constitution with representative
from different levels of government. Its functions are
to: arbitrate between willing contending parties on
claims over land; enforce the law applicable to the lo-
cality where the land is situated and; advise different
levels of government on how to coordinate policies on
national projects affecting land or land rights. Darfur
Land Commission (DLC) established in 2007 as an inte-
gral part of the Transitional Darfur Regional Authority
(TDRA) to address traditional and historical issues of
land tenure and to review natural resources manage-
ment in accordance with the Darfur Peace Agreement
(DPA). The General Directorate of Women and Family
Affairs (GDOWFA) housed in the Ministry of Labor and
Social Development is charged with mainstreaming
gender concerns into policies and plans for women's
empowerment. Sudanese women's civil societies and
Advisory Council for Human Rights advocate for wom-
en/human rights.

Other players are:

— Government Land Disposition and Committee, re-
sponsible for allocating land, is comprised of indi-
viduals from other state level Ministries;

— The Survey Department performs physical plan-
ning and surveying of urban plots, and is housed
within the State Ministry of Engineering Affairs;

— Land Registration Office is part of the Civil Court
and is responsible for maintaining a state land
registry.

— At the local level ormahalia level the customary
authorities intersect with formal government in-
stitutions. Each mahalia supports a Land Conflict

I 32 https://land.igad.int/index.php/countries/41-countries/sudan
1 33 Ibid
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Resolution Committee that is responsible for re-
solving land disputes

— Sudanese Environment Conservation Society
(SECS) is first Sudanese civil society group con-
cerned primarily with the issue of environment.

— Sudan Development Association (SDA) is made
up of development experts, and environment and
gender advocates.

— Farmers and Pastoralists Unions work to improve
the service and production environments for their
respective members and to advocate for mem-
bers” concerns with government and non-govern-
ment actors;

— Customary institutions function in rural areas. Tra-
ditional leaders continue to allocate land in some
areas, and many such leaders maintain some re-
cord of land occupancy and transfers. The Native
Administration is a form of a clan and tribal admin-
istration that administers the affairs of the tribal
groups according to their norms and traditions.32

2.5.3 Challenges in Land Governance

Sudan faces many challenges in Land Governance3?

— No central authority for land administration and
weak institutions in the regional states;

— National Land Commission or State Land Commis-
sions in South Kordofan and Blue Nile are not op-
erational. The Commissions would be responsible
for recommending land policy reforms, resolving
historical claims over land and advancing recogni-
tion of customary rights on land

— Vulnerability of small farmers and pastoralists to
the risk of being ousted from communal land by
wealthier investors;

— Failure to consistently enforce pastoral land use
rights — a constant source of tensions

— Failure to adequately consult with local communi-
ties in matters of land use;




— Limited policy/legislative framework to grant se-
cure access and user rights to local communities;

— Traditional communities especially the pastoral-
ist communities do not register individual land
ownership.

— Customary law is not a solution. In many instances,
custom is discriminatory, especially with regards to
the rights of women. Any return to customary law
will require reform.

— The existing land laws are based on colonial land
laws that have undermined the land rights of ru-
ral communities, small farmers and pastoralists.
The most notable was the Unregistered Land Act
of 1970, now repealed, in which unregistered land
was to go to the State and could not be acquired
through long-standing use. These land grabs led to
massive displacement of communities

— Women land rights are not recognized under the
law and in practice. Though they can own land
the right to use is reserved to the brothers and
husbands;

— No land is registers in rural areas
— Informal land ownership in rural areas;
— Limited role of civil society in enforcing land rights.

In order to address some of these challenges there
need to: Develop a National Land Policy responsive
to women’s concerns in land and a law that supports
for recognition of customary land rights. The National
Land Commission should be operationalized to sup-
port land access and tenure security for IDPs; urban
planning and urban land rights formalization. Dispute
resolution mechanisms should be strengthened for
effective application of customary land rights. These
call for the general review of land laws and especially
developing a new pastoral charter to clarify pastoral
resource, use and management to reduce conflict be-
tween pastoral and farming communities.

2.6 Somalia

Somalia is situated in northeastern Africa and covers
an area of 637 660 km?. It has the longest coastline in
Africa, being bordered by the Gulf of Aden to the north
and the Indian Ocean to the east. Kenya borders the
country in the south, Ethiopia in the west and by Dji-
boutiin the north-west. The landscapes of savanna and
thorn-bushes describe the extremes of the geography
of Somalia as a semi-desert land. Except a few rivers
and mountainous zone in the north, the most terrain
of the country is flat with easy mobility among people
(nomads) and their animals. Population estimates for
Somalia vary from 6.8 million to 10.3 million3*

After the fall of the Siad Barre regime in 1991, the
Somali Republic splintered into three autonomous
regions: South-Central Somalia, Somaliland, and Punt-
land. South-Central Somalia lacked a formal govern-
ment from 1991 until August 2012. The appointment
of the new federal government in 2012 is encouraging,
and the new administration has made many commit-
ments to passing legislation and policy to ensure a sta-
ble nation state governed by the rule of law.

2.6.1 Policy and Legal Framework for Land
Governance

In 1969, the Government adopted the socialist sys-
tem where land was nationalized and redistributed;
and customary laws were ignored. Currently a plural
system operates: the pre-1991 statutory law (secular),
the Islamic/sharia laws and the Somali customary law
(popularly known as Xeer). Sharia law informs, varying
degrees, decisions made by religious leaders, tribal
elders, and formal courts, particularly in civil law dis-
putes and in family law cases. During a short period in
the mid-2000s, the Islamic Courts Union controlled the
south of the country and imposed a wide implemen-
tation of Sharia law. Current applications of Sharia law
overlap with land tenure in the realm of inheritance,
but the impact seems to be relatively limited.?®> On the
other hand, Xeer is an unwritten system of laws ad-
ministered through consultations among elders and
focuses on the rights and obligations of one clan to
another. One of the main principles of the xeer system

I 34 Land Governance in IGAD Region - Somalia Watching Brief (2003); UN (2004) https://land.igad.int/index.php/countries/39-countries/ |
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is that clans are responsible for the actions of individ-
ual members and are required to pay diya, or blood
money, in the case of intra-clan crimes such as theft
or murder. Xeer also addresses numerous aspects of
land management with a focus on pastoral land use.
In pastoral areas, women were largely excluded from
clan meetings about resource use and had limited
ownership rights in more settled agricultural settings.3¢

The Interim Constitution of the Federal Republic of So-
malia (2012), is meant to provide a framework for a
new legal order. In terms of land tenure, the consti-
tution states that “every person has the right to own,
use, enjoy, sell, and transfer property; “and use and
manage land in an equitable, efficient, productive and
sustainable manner. The Federal Government is to
develop a national land policy that shall be subject to
constant review. The Constitution requires Parliament
to enact a law regulating the size, timeline and condi-
tions of permits of land and; the Federal Government,
are empowered to formulate land policies at their lev-
el. Aside from this clause in the constitution, there is lit-
tle formal legislation regarding land at the federal level.

National Women Charter aligned to the women peace,
and security in Somali and the implementation of UN-
SCR 1325 aims to raise awareness of the review of the
constitution and the electoral law and other women'’s
rights; to build new alliances for advocacy on gender
equality and women's empowerment; and to provide
women with an opportunity to develop joint demands
for their rights in the constitution, the electoral law and
beyond.

2.6.2 Land Administration and Institutions

Land administration in Somalia is weak and not specif-
ic. There is no specific Ministry in charge of land mat-
ters. Relevant institutions in land are the Ministry of
Agriculture in charge of food processing and co-oper-
ation. The Local Government (e.g. Districts structures),
the mayor, with the approval of the municipal council,
has the authority to grant permanent ownership over
land and this authority can be delegated to a commit-
tee appointed by the mayor. The technical committee
is responsible for analysing and making recommen-
dations on the general town plan, construction layout

1 36 Ibid.
I 37 Land Governance in IGAD Region op.cit.
1 38 |Ibid.
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and other relevant issues concerning the land for set-
tlement. For Example in Busasso:3”

— Land department under Local Government is in
charge of land allocation, planning, land regulation
and other such activities. The department report-
edly uses previously existing land laws as a basis
for operation and by 2006 had registered approxi-
mately 6 000 plots.

— The registration office has the authority to register
ownership, land taxation and rehabilitation, autho-
rization of documents, building permits and inher-
itance certificates

— The Islamic Court in Bossaso is also authorized
to register the same legal documents and this is
commonly done to ensure recognition of people’s
rights under the Islamic law.

The Federal Ministry of Public Works and Reconstruc-
tion is responsible for urban land and is responsible
for government infrastructure i.e. roads, seaports,
airports, factories, hospitals, education facilities, and
government ministries. The Ministry also provides for
regulations for the land and infrastructure sectors in-
cluding: Urbanization and Land Layout; Construction
Development and; Land Administration Laws (Drafting
land policy and Drafting urban policy).

Civil society organisations advocating for women” s
rights include: Coalition for Grassroots Women Organi-
zations (COGWO) an umbrella organization composed
of 30 local women's non-governmental organizations
(NGOs), drawn from different clans. It was established
with the intention of protecting the human rights of
women after the breakdown of the government and
the war. Daryeel Women Organization (DAWQO) aims to:
Strengthen the capacity of women's groups to partic-
ipate in the advancement of women'’s status. We Are
Women Activists (WAWA) is a network of groups which
advocate for women's participation as decision mak-
ers at all levels of civil society and government. WAWA
has focused on training and sharing resources among
women's groups, including capacity building, institu-
tional and organizational development for all member
organizations.3®




2.6.3 Challenges in Land Governance

— Land and property relations are governed by three
different sets of legal regimes. Western law, cus-
tomary law and Sharia/lslamic law. These legal re-
gimes have been a source of confusion when oper-
ating alongside each other.

— No new land policy exist since the collapse of cen-
tral government in 1991

— There is no national institution to manage land;

— Before the civil wars, there were title registers at
municipalities and other government offices, but
these were looted during civil war

— Insecurity of tenure of smallholders especially
around irrigated schemes

— Appropriation of all land to the state has led to con-
solidation of governmental power over individual
interests. As a result, Somali farmers and pastoral-
ists have lost control over their land to the govern-
ment-created village council, which replaced the
community leaders

— Widespread clan conflicts over natural resources

— Although women are not prohibited from inherit-
ing, purchasing and otherwise acquiring land in-
dependent of their husbands most women do not
hold title of their own land

— The legal system of registration jeopardizes the
women'’s rights by allowing only one concession
holder per household, - Most women register
their lands in the names of brothers, husbands
or sons due to cultural factors that restrict their
involvement.

To address some of these problems; there is need to
provide security to rural farmers and herders for their
possession of land and their access to resources. Gen-
der responsive policies that take environmental, so-
cial and cultural conditions are needed. Alternatives
to individualized titling should also be explored, such
as registering land at the village level and allowing

I 39 Land Governance in IGAD Region, Uganda Country Profile. Assessment of Land Governance Framework, Training and Research Gover-
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(MLHUD: The Uganda National Land Policy, p 6).

community-based tenure systems to continue to gov-
ern resource access and control i.e. allowing multiple
parcel holdings and land sales; women retaining ac-
cess rights to land and equity. The registration process
should be more efficient, less expensive and decen-
tralized so that smallholders can participate. The dis-
trict level is the most appropriate for conducting regis-
tration procedures.

2.7 Uganda

Uganda is located in East Africa and lies across the
equator, about 800 kilometres inland from the Indian
Ocean. Kenya borders it in the East; South Sudan in
the North; Democratic Republic of Congo in the West;
Tanzania in the South; and Rwanda in South West. It
has a total area of 241,551 square kilometers, of which
the land area covers 200,523 square kilometres.The
National Population and Housing Census (2014) total
population is 34.6 million.3°

Uganda's Constitution (1995) provides the impetus
for the evolving land sector policy and institutional re-
forms. The Constitution declared that land belongs to
the citizens of Uganda.®® It also provide for a manda-
tory minimum representation of women on all public
institutions including land governance institutions at
all levels; explicitly recognizes the key role played by
women in society and the right of women to equal op-
portunities and to full and equal dignity of the person
with men and; the right to affirmative action in favor
of women and all other marginalized groups. Uganda
has now had two and a half decades of policy reforms
intended to give effect to the provisions of its new
Constitution. This period has also overlapped with Afri-
ca-wide processes that have resulted in Agenda 2063
as a shared vision on Africa’s new development trajec-
tory, and the important role that land policy has to play
in pursuing its aspirations. Uganda has been an active
participant in these processes, not only shared its own
experiences for others to benefit from, but also drawn
from and integrated new insights into its policy formu-
lation and reform processes.

Uganda Vision 2040 identifies land and land based re-
sources among the fundamentals required to support




the national vision; acknowledges the multiple needs
which land as a resource serves and; makes specific
mention of the fact that, disparities still persist in ac-
cess to and control over land, wage employment in
non-agriculture sectors, sexual and gender based vi-
olence and participation in household and community
decision making over land*. The National Develop-
ment Plan Il (2020)*2 guides sector policy plans and
programs to achieve the objectives of Vision 2040, with
the overall development goals for ‘increased house-
hold incomes and improved quality of life of Ugandans
through inclusive growth, employment and sustainable
wealth creation’. With regards to land and the land sec-
tor, NDP Ill places emphasis on its improved use and
management which also encompasses the sustainable
use of land based natural resources, specifically wa-
ter, wetlands and forests. It aims to transform subsis-
tence production where women play key/active roles
and modernize agriculture which is closely linked to
having secure access to land, decision-making on the
use of that land and benefits from the products which
result from its use. Increased productivity in agricul-
ture is also the basis for increased household income.
Women's tenure security, particularly in the expanding
urban areas is an essential part of the issues to receive
specific attention over the five years of NDP lIl.

2.7.1 Policy and Legal Framework for Land
Governance®

Constitution of the Republic of Uganda provides
that land shall be vested in the citizens in accordance
with the four land tenure systems, namely, freehold,
leasehold, mailo and customary. Land Act (as amended
2010) reaffirms the four forms of land tenure systems
in Uganda. The Constitution establishes the Uganda
Land Commission to hold and manage any land in
Uganda vested in or acquired by the Government of
Uganda.

Uganda National Land Policy (2013) provides a
framework for articulating the role of land in national
development, land ownership, distribution, utilization,
alienability, management and control of land. This is
intended ensure that the country transforms from
a peasant society to a modern, industrialized and

I 41  Government of Uganda: Vision 2040, p. 96

1 42 Government of Uganda, 2020: Third National Development Plan (NDP Ill) 2020/21 - 2024/25

I 43 Land Governance in IGAD Region, Uganda Country Profile.

1 44 MLHUD: Land Act, 1998: Section 27 and articles 33, 34 and 35 of the Constitution
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urbanized society. Other Legislatives include: Condo-
minium Property Act (2001) which provide for the di-
vision of building into units and common property, to
provide for individual ownership of those units by issu-
ance of certificates of title in relation to the units; Phys-
ical Planning Act to provide the making and approval
of physical development plans and for the applications
for development permission and related matters; Land
Acquisition Act Cap 223 providing for the compulsory
acquisition of land for public purposes; Survey Act Cap
232 to regulate the survey of lands and; Registration of
Titles Act Cap relates to the transfer of land and regis-
tration of titles.

2.7.2 Land tenure systems in Uganda

Land in Uganda is constitutionally accessed, owned
and administered under four tenure systems: Free-
hold, Customary, Mailo land and Leasehold.

1. Freehold tenure -involves registered land rights
and enables the holder to exercise full powers of
land ownership which includes the right to use,
develop and exercise full control over its prod-
ucts, the right to enter any transaction over the
land, and pledge, sell, mortgage and bequeath it.

2.  Customary land tenure - unregistered land
based on social norms, traditions and practices
individuals acquire and internalize as members
of their social groups. This system continues to
exist despite the coming into effect of the Nation-
al Land Policy spells out the variations between
customary and communal land and individual
and family land holdings under the same tenure
system. Women's access to land under custom-
ary tenure is largely mediated through their rela-
tionship to men or through the land they hold in
trust for their children. Both the Constitution, the
Land Act declares as null and void decisions that
deny women, children or persons with disabili-
ty ownership, occupation or use of any land or
imposes conditions which violate the provisions
therein provided#.




3. Mailo land tenure: Under the system land ten-
ure ownership is separated from occupancy or
ownership of developments by lawful or bona
fide occupants guaranteed by the Land Act 1998.
The Land Act also guarantees statutory protec-
tion to the kibanja holder and his or her succes-
sors against any eviction as long as the prescribed
nominal ground rent is paid to the landowner.

4. Leasehold tenure: Under Leasehold tenure a
lessee enjoys exclusive possession of the land of
the lessor for a specified period.. Private leases
granted by a landowner often require the pay-
ment of rent, while statutory leases issued by
the Uganda Land Commission (ULC) on public
land are accompanied by conditions of land use
and payment of ground rent. Leases give rights
on condition that certain developments will be
made, such as constructing certain structures
and the payment of annual rates to the lessor.

Even though land belongs to all the citizens of Uganda
as declared by its Constitution, gaining access by indi-
viduals, communities and others is regulated through
the above four tenure systems. These systems which
determine the grounds on which specific individuals
have access and can use which pieces of land and
land-based resources, for how long and under what
specific conditions. The duties associated with partic-
ular tenure rights under each system are also defined
and generally understood whether these are recorded
or not.

2.7.3 Land Sector Stakeholders

Uganda land actors are diverse and range from: Min-
istries, Departments and Agencies of both central and
local government level with Constitutional mandates
for policy design and implementation; National, region-
al and community level private, traditional, and public
institutions, research, religious, CSOs and CBOs work-
ing on different land sector issues on behalf of a wide
range of constituencies, and; International, bilateral
and multilateral agencies and development partners,
which either directly or through financial support are
in partnership with national level actors working on dif-
ferent sector issues.

Ministry of Lands Housing and Urban Development
and all its component parts is in charge of: Poli-
cy formulation, programs and investment plans;
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responsibility for gender responsive delivery of land
sector and mainstreaming gender; delivery of overall
sector goals and objectives and; Oversight and Com-
pliance to professional standards and decentralized
responsibilities for policy delivery. Ministry of Local
Government (LG) is in charge of: strategic investment
in local governments; gender responsiveness and
empowerment of women at LG level and; Capacity
building for institutions in context of decentralization.
Others key ministries include: Ministry of Finance,
Planning and Economic Development; Ministry of Ag-
riculture, Animal Industry and Fisheries; Ministry of
Water and Environment ; Ministry of Justice Law and
Order Sector; Ministry of Gender, Labour and Social
Development; Uganda Human Rights Commission
and; Equal Opportunities Commission.

Other Institutions: District Land Boards, are in
charge of all land in the district. These Boards hold and
allocate land in the district which is not owned by a
person or an authority. They also facilitate the registra-
tion and transfer of interests in land. At least one-third
of the members of a District Land Board have to be
women. The Land Committees, set up in each parish,
consist of a chairperson and three other members, at
least one of whom must be a woman to assist the Dis-
trict Land Boards in an advisory and facilitating capaci-
ty. District Land Tribunals determine all disputes relat-
ed to land under the Land Act. Traditional leaders may
determine or mediate in disputes over customary ten-
ure. Institution of Surveyors of Uganda (ISU) promote,
maintain and protect the standards of the surveying
profession in Uganda. Uganda Land Alliance (ULA) is
a membership consortium of national, regional and
international civil society organizations and individu-
als, whose mission is promote people-centered land
governance that recognizes and protects the rights of
the poor and vulnerable through advocacy for fair land
laws, policies and empowering rights holders for sus-
tainable livelihoods.

2.7.4 Challenges Gaps and Conflict

— Limited co-ordination at the MLUD and dis-
trict-based institutions is a danger that the centre
will attempt to take on too much, or that local gov-
ernments and other local institutions will not be
empowered enough to fulfill their roles effectively.

— Limited public awareness about land policies and
laws. Most people especially in the rural areas do




not understand land policies and laws and their
implications;

Several institutions created under the law but not
operational. For example the Land Fund and land
tribunals;

Political interference that affect implementation of
the laws by taking populist decisions.

Inadequate policy and law at the local levels, there
no laws made at the local levels to implement the
main acts.

A number of other land-related laws are in need of
review and up-dating in order to harmonise them
with the provisions of the Constitution and Land
Act and to meet current needs (i.e. Survey Act, the
Registration of Titles Act (which is currently based
on the Torrens system of registration, setting out
lengthy and difficult procedures for the acquisition
of certificates of titles), the Land Acquisition Act
(which is currently inconsistent with Constitutional
requirements for compensation for land acquired

by government and could cause difficulties in ac-
quiring land for redistribution to tenants);

— The heaviest burden of implementation lies with
the local governments but with inadequate capaci-
ty to undertake their duties.

— Ineffective dispute resolution institutions especial-
ly for disputes on customary land.

To address some of these challenges, there is need to
strengthen coordination between institutions involved
in land administration to ensure effective planning and
land management; and strengthen capacity of local
governments to address land rights and recording sys-
tems. The Land Act need redefining in relationship to
landlords, bonafide occupants, lawful occupants and
tenants, communal land and customary land, issu-
ance of certificate of occupancy to avoid overlapping
land rights. The mandates of the different government
agencies responsible for land governance need to be
clearly defined to improve coordination. The Govern-
ment should prioritize and invest in the land sector
and address the challenges that are ultimately affect-
ing the development of the country.




3 GENDER ASSESSMENT OF THE LAND

SECTOR BY COUNTRY

3.1 Djibouti

3.1.1 Country Context

The land question in Djibouti is influenced by pasto-
ralism, Islam as the religion of the country and cul-
ture. The nomadic pastoralists control their traditional
grazing lands through customary rights, which are not
codified and are based on culture and traditions. Thus,
the country's indigenous land tenure systems involve
grazing rights over land and water points. The Afar and
Issa have similar customary land practices, controlling
regional areas by sub-community (clan) groups. Since
the Government of Djibouti is composed of the both
Afar and Issa as majority, and since there are few crops
threatened by pastoralist herds, there is no national
land legislation that promotes farmers' rights over pas-
toralist rights.

3.1.2 Traditional Territories and Structures

Afar society developed a hierarchical political struc-
ture known as sultanates linked to a specific territory.
Above the clan structure and their confederations, the
Sultan is responsible for the allocation of land in the
Sultanate. Part of the land traditionally used for pastur-
ing livestock is allocated to each family within the clan.

The Issa communities are less hierarchical than the
Afar, and most of the territory of the Issa lies outside
the contemporary borders of Djibouti. The head of an
Issa family unit is responsible for deciding when and
where to move the herds, taking into account the cur-
rent state of family and/or friendship relations with
other Issa families whose lands he may cross.

3.1.3 Key Actors in Land

In the Republic of Djibouti several institutions are in-
volved in the land sector. However, there is no coordi-
nating body to oversee all the stakeholders' activities.
Nevertheless, the Ministry of Urban Planning, Environ-
ment and Tourism has a central role on land matters.
Moreover, the country has not yet embarked on land
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reform agenda, apart from the establishment of the
Ministry of Housing.

Ministry of Urban Planning, Environment and
Tourism is in charge of the of preparing and imple-
menting Urban Planning, Environment and Tourism
policies. It is also in charge of Regional Planning and
the development and implementation of national ur-
ban planning policies. In conjunction with the relevant
ministries, it draws up and implements regulations on
occupation and use of urban land and all urban plan-
ning documents for cities. The Ministry is also respon-
sible for formulating land use plans and strategies and
promoting economic development of the regions with-
in the framework of decentralization.

Ministry of Housing is responsible for the prepara-
tion, coordination and implementation of the govern-
ment's housing policy and monitoring regulations on
real estate development and formulating, implement-
ing, monitoring and evaluating the prospective vision
of sectoral policies and strategies for the construc-
tion and development of public housing throughout
the country. As such the Ministry promotes access to
land ownership and is charge of "Zero Slum Program"
underthe Agency for Urban Restructuring and Social
Housing (ARULOS) and the Real Estate Company of Dji-
bouti (SID).

Ministry of Agriculture, Water, Livestock and
Fishing Resources is responsible for implementing
sectoral policies in food security, rural development
and water.In this capacity, it implements produc-
tion support measures, promotes agricultural and
agro-pastoral activities. Jointly with the Ministry of Ur-
ban Planning, Environment and Tourism, itis in charge
of the implementation of programs to combat desert-
ification. It is also responsible for the rural develop-
ment policies including the promotion of agricultural
and agro-pastoral activities. The Ministry can also allo-
cate plots of land for agricultural activities.

Ministry of the Interior is in charge of the organi-
zation and administration of districts as well as the




coordination and supervision of the prefects' activities
of the 6 prefectures in the country, and the sub-prefec-
tures, which are involved in the issuance of land titles,
particularly and especially in rural areas. This Ministry
is the public entity that supervises ground plans for the
displacement and resettlement of people on plots of
land in case of public need. The Ministry is currently
working jointly with the Ministry of Housing.

Ministry Delegated to Decentralization designs
and implements the decentralization policies of State
services and transfer of powers between the State and
local authorities for local governance managed by local
elected officials in the five Regions. At the same time
the city of Djibouti has a special status with 3 munici-
palities. It is also in charge of bringing public services
closer to users. The Ministry works closely with the

Ministry of the Interior.

Ministry of Budget - through the Department of
Estates and Land Conservation is responsible for con-
trolling estates, as well as managing the land registry. It
is also in charge of the conservation of land and mort-
gages. Likewise, under the Act, the Ministry of Budget
levies tax on income from land rent commonly known
as the Real Estate Tax. The law also provides a tax on
capital gains on real estate transactions related to
buildings or property rights and titles. The tax is gener-
ally calculated on all land titles held by the owners. The
law specifically provides for undeveloped properties
where the annual undeveloped property tax applies to
all undeveloped land.

The private sector companies are involved in the
construction of public housing within this collaborative
framework, which are granted by the housing founda-
tion right to vulnerable people, including single women
and the education of children. This system of access to
private property for poor women in the city of Djibouti
in particular is being developed in the Nassib neigh-
bourhood of Balbala.

Djibouti does not have a very dynamic civil society,
working specifically in land governance except for few
that work as cooperatives linked to the Ministries of
Agriculture and Women's Promotion for income-gen-
erating activities and the revitalization of agro-pas-
toralism. The National Union of Djiboutian Women

(UNFD), works on women's development. The majority
of CSOs working on thematic land issues are interna-
tional agencies, such as FAO, Action Aid Internation-
al and Action Contre la Faim (Action against Hunger).
These organizations work with small farmers to pro-
mote food security.

International development partners (i.e. UNFPA,
UNICEF, UNDP, the African Development Bank, the Is-
lamic Development Bank and the EU countries) sup-
ports the National Strategy in promotion of women'’s
rights in the country with priority areas in health, ed-
ucation, decision-making and women's economic life,
being implemented by the Ministry for the Advance-
ment of Women in partnership with line ministries and
civil society organizations.

3.1.4 Key Gender Issues

At the national level, nearly one in four households
(23.5%) is headed by a woman. In rural areas 25.8 per-
cent of household heads are women. Women become
household heads through widowhood or divorce: 47.3
percent of household heads are widowed and 11 per-
cent are divorced. In married couples, men are much
more often considered household heads i.e. 84% of
monogamous couples have a man as the household
heads).

Human poverty is correlated with gender: illiteracy and
unemployment rates are higher among women than
men; women are less represented in decision-mak-
ing bodies; more women are victims of violence and;
women bear the burden of family's productive and
reproductive labour. Women generally have less eco-
nomic, social and political capital. In rural areas, they
face financial poverty. At the national level, unemploy-
ment affects women more than men: 63.4% of women
are unemployed compared to 38.7% of men*. This is
mainly because of: persistent traditional and cultur-
al beliefs that women must primarily stay at home to
take care of their families and; unstructured and in-
adequate labour market that neither promotes the
professional integration of women, nor facilitates their
access to land or means of economic production.

The informal sector offers a greater opportunity for
vulnerable women (widows, divorced women, women

45 Results of the fourth Djiboutian household survey for social indicators (EDAM4-is), Commissariat au plan charge de la statistique Direction

de la statistique et des études démographiques, 2018

— 36




aged 65 and over, etc.) to support their livelihoods as
most of them in this category are sole providers for
their families. Domestic violence is common and the
proportions of women who are married before age18
are higher in rural areas than in urban areas due to
early pregnancies.

3.1.5 Policy and Legal Frameworks

The Constitution of the Republic of Djibouti (2010)
stipulates that the State guarantees equality before
the law without distinction between languages, origin,
race, sex or religion and guarantees the right to prop-
erty. It can be inferred from Article 12 that the Consti-
tution guarantees women's rights to property, includ-
ing land similar to that of men. The Ministry of Women
and Family (established 1999), is responsible for the
design and implementation of the Government's poli-
¢y, plans and strategies for the advancement of wom-
en, gender and family. It formulates and implements
the Government's policy on the integration of women
in the country's development process.

All land in the territory of Djibouti is designated as be-
longing to public domain.#¢ The public consists of two
parts: the natural domain and the artificial domain.
The natural domain consists of the natural sites deter-
mined by law. In contrast the artificial domain includes
developments and works carried out for reasons of
general interest or public utility, as well as the lands
that support them, determined by law or having un-
dergone a classification procedure. The Land Registry
Service records all buildings and publishes all related
rights in the registry. Registration is mandatory and fi-
nal. Although, by law, all land belongs to the state, ur-
ban land can be privately owned. Private land is divid-
ed into two categories, namely urban land designated
as such by existing legislation and rural land.

The Prefecture is authorized to issue Temporary Occu-
pancy Permits. All other land and property operations
are under the Land and Stamp Service (attached to the
ministry in charge of the budget) and its decentralized
offices. Land Conservation is considered one of the
offices of this Department of Estates. The Land Own-
ership Commission, chaired by the Secretary General
of the Government, oversees all matters of state and,
in particular, ensure the implementation of the legis-
lation. The Ministry of Estate Conservation and Lands,

1 46 Republic of Djibouti Law No. 177/AN/91/2e
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created under the authority of the Minister in charge
of Finance is responsible for the management of the
State's private and public domain and for ensuring the
legal status of this common property, to reap the ben-
efits of the State's domain and ensure the conserva-
tion of the land.

The Ministry for Women and the Family (MPF) formu-
lates and implements the Government's policy on the
integration of women in the country's development
process. It contributes to the consolidation of social
cohesion, in particular the family unit. The Djibouti
Gender Policy promotes the emancipation of women
as reflected in the adoption of a National Strategy for
Women's Integration in Development (SNIFD), 2002,
which constitutes the framework for intervention of all
actors in the area of gender. The SNIFD has a Gender
Master Plan, covering the period of 2009 to 2013, and
a National Gender Strategy for the period 2010-2020
which includes:

— Gender capacity building;

— Gender mainstreaming in sectoral programmes
and projects;

— Promoting gender awareness at the household
and community level;

— Ensuring equitable promotion of the potential of
women and men in the economy and equal access
to economic resources;

— Strengthening equitable enjoyment of human
rights by women and men and encouraging their
participation in economic and political manage-
ment and decision-making bodies and;

— Building the capacities of national institutions on
the implementation of the National Gender Policy
are the main intervention areas of the programme.

Family Code, adopted in 2002, protects women's rights
in matters relating to divorce and inheritance, and en-
sures that women have access to economic resources,
including land ownership.

3.1.6 Existing Gaps and Proposals

There are several gaps in the land sector:




— At the institutional level there are several govern-
ing bodies e.g. Ministry of Budget, Ministry of the
Interior, Ministry of Urban Planning but no leading
actor;

— There is no coordinating body for land ownership
in the country like the coordinating structure for
private investments

— Legal texts governing land ownership are old, and
some of them are no longer relevant in the current
context except for the recent reform of the Direc-
torate of Domains and Land Conservation within
the Ministry of Budget;

— Absence of a Land Code in Djibouti

— Little pressure or concern to codify herders' rights
to grazing land or to gazette their clan and family
holdings

— Customary dispute resolution mechanisms over
grazing lands and water points are operating with-
out coded laws

At the religious level, the status of the head of the
family conferred on men by religion has contributed
to the collective mind-set that puts men at the centre
of the society (patriarchal society), as reflected in the
Family Code in force since 2002. The country's clergy
follow a local interpretation of Islamic tradition that dif-
fers from Islamic practices in matters of inheritance as

seen elsewhere in the Muslim world. Thus, women do
not inherit or have access to land. Men own herds of
animals as well as the land. Women may own few ani-
mals from their dowry.

The validation meeting of the Djibouti gender assess-
ment report on land, proposed the following: to pro-
mote and advocate for women's rights and increase
their access to economic and financial resources, in-
cluding land ownership and its governance as a way
of empowering women; and to relaunch advocacy and
awareness-raising activities around the family code,
which is being disregarded by religious authorities.

3.1.7 Policy to Practice

The overview of the gender architecture in land institu-
tions shows that women's leadership and participation
in land governance reform is limited, with few wom-
en in leadership positions (see 3.1.7.1 Institutions in
charge of land management by Sex). Occupying land
structures only 12 women out of 93 holds national po-
sition as head & deputy of institution; and only 7 wom-
en out of 44 holds position as head & deputy of admin-
istration at local level and only under the Ministry of
Decentralisation (5 positions) and Ministry of Interior
(2 position). There is no woman Sultanate.

Most projects in the agro pastoral or water point man-
agement sectors show that women participate little or
not at all in the management committees set up or im-
plemented by the project units.

3.1.7.1 Institutions in charge of land management by Sex

Institutions in charge of Position of Occu- Position of Head Occu-
land Head & Deputy pied & Deputy of pied
of institution at by Administration by
national level female atlocal level female
Ministry of Budget 40 34 6 5 5 0
Ministry of Habitat
Ministry of Urban, Environ- 16 11 5 2 2 0
ment, Tourism
Ministry of Interior 8 8 0 25 23 2
Ministry of Decentralization 3 2 1 13 10 5
Ministry of Agriculture 26 26 0 5 5 0
Sultanates - - = 4 4 0
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There is no gender-based budgeting for land pro-
grammes in Djibouti. However, at the regional and
local levels, the Ministry of Women and the Family
has, over the past decade, expanded its mandate to
strengthen women's economic capacity and business
networks. The Ministry has provisionally supported
networks of women's associations and cooperatives
in the areas of handicrafts, agriculture and fisheries in
all the regions of the country, and established mutu-
al benefit societies. In addition, the Government has
launched the "Women's Economic Development Ini-
tiative", which aims to stimulate and support women's
economic initiatives in rural areas and villages. Under
the framework of the fight against poverty, the Minis-
try of Women and the Family launched a programme
for the period 2016-2018, with the support of UNFPA,
to create community mutual societies to help women
and families living in precarious situations. Thus, in
the space of three years, 42 localities, spread over the
peri-urban areas of Djibouti City and the 5 regions of
the interior of the country, have been able to create
community mutual societies. The programme’s objec-
tive is to involve rural communities in development
projects, organizing them and providing them with the
tools that will enable them to jointly face social risks
and the development of their locality, and for access to
land and property.

The Ministry of Women has its own budget, for sup-
porting women and family related activities including
capacity building for women'’s integration in develop-
ment but not specific to land management. The Gen-
der Units are established in ministerial departments
and different regions of the country for mainstreaming
gender across the sectors.

3.1.8.1 Land titles by Sex

3.1.8 Land Sector Service Delivery

Dispute resolution mechanisms are in place since
conflicts are mainly located in urban areas, where the
occupants often own buildings but not the land, and
where there is great uncertainty about the nature, ex-
tent and topographical limits of land rights. Most dis-
putes go to neighbourhood chiefs to solve their dis-
putes or increasingly to Sharia Courts.

Gender, land, property and housing falls under
private domain of the State. This land is divided into
two categories: urban land and rural land, and its alien-
ation is subject to the following rules: land acquired
by the State which has already been developed and
duly registered is subject to the general rules on own-
ership and contracts. On the other hand, vacant and
undeveloped land and, in general, all unregistered or
undeveloped land may be alienated.#” Prior to registra-
tion in the name of the State, they are subject to a pro-
visional occupation permit in the case of urban land
for construction purposes or an exploitation permit in
the case of agricultural land. After registration in the
name of the State, plots may be transferred by mutual
agreement or by public auction in the case of urban
land used for construction purposes; be granted tem-
porarily in the case of urban land used for industrial
or agricultural purposes or rural land; or be allocated
free of charge to public institutions. Access to such
land is assumed to equal for women and men. But
this assumption is not true since distribution of land
title holders by sex over the period 2015 to 2019, only
about 20 % of land titles are held by women in Djibouti
(see 3.1.8.1 Breakdown of land titles by gender)

Year 2015 2016 2017 2018 2019
Females 364 493 176 272 343
Males 1203 1673 1060 850 1270
Couples 12 18 12 6 21

I Source: Directorate of Domains and Land Conservation

1 47 Republic of Djibouti Law No. 178/AN/91/2e L.
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3.1.9 Conclusions

The gender assessment exercise has helped estab-
lish a baseline for monitoring progress towards gen-
der equality in land governance in Djibouti. The anal-
ysis examines policy frameworks, land management
structures and administration, challenges in land gov-
ernance and proposals for addressing them. It also
provides greater clarity on policy to practice, including
existing gender disaggregated records on position
held by women in the land structures and land title
ownership by sex. There is unequal distribution of land
between women and men in Djibouti, a gap that needs
to be urgently addressed, given the rising number of
women headed households in the country.

3.2 Ethiopia

3.2.1 Key Issues and Actors

Land Tenure has been the center of Ethiopian political
and ideological controversy for the past six decades
resulting the matter being explicitly addressed in the
1995 Constitution of Federal Democratic Republic of
Ethiopia (FDRE).#® Land is the most critical economic
resource for the vast majority of the rural poor who de-
pend on agriculture as main source of income and sur-
vival in Ethiopia. In particular, women'’s land rights are
essential to rural development outcomes, as women'’s
possession and control over land can affect household
production, food security and nutritional status of the
family. The land question has been to create equitable
use of land resources for farmers, to improve their live-
lihoods and to unsure security of their land tenure.*

Land belongs to the State and the people of Ethiopia,
and therefore role of the government in the sector is
key. Land is governed and administered at federal and
regional levels. All rural land in Ethiopia is governed
and administered by Regional governments. The Ru-
ral Land Administration and Use Directorate, under
the Ministry of Agriculture (MoA) at the federal level is
responsible for developing standards for rural land ad-
ministration and is linked to the regional level for policy
making to advance harmonising rural land administra-
tion in Ethiopia. The Ministry of Urban Development

1 48 Ambaye, 2015.

1 49 Adal, 2002.

I 50 Muchomba, 2017
I 51 IGAD 2013
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and Construction (MoUDC) supervises matters con-
cerning all urban land. Under MoUDC is Urban Land
Information Department (ULID), and Federal Land and
Landed Property Registry and Information Agency,
both upholds urban land administration data.®°

The National Women Policy (1993) institutionaliz-
es women’'s empowerment and establishes gender
equality structures at all levels: federal, regional, and
zonal and Woreda levels. These structures include:

— Women Affairs Office (WAO) set up within the
Prime Minister's Office, to co-ordinate and spear-
head the implementation of the gender equality
activities; later upgraded (2010) to Federal Ministry
of Women and Children Affairs (MoWCYA).

— Women's Affaires Directorates (WADs) are local
bodies mandate is integrate gender in all sectors/
government ministries and agencies including
MoA and MolLF.

— Women's Affairs Bureaus (WABS) is to implement
the National Policy on Women in Ethiopia (NPWE)
from regional to district (woreda) level.

— At the kebele level (lowest structure of the govern-
ment), Women's Affairs Units are established with
the mandate for planning on matters related to
women issues.

The National Committee on Gender Equality (NCGE),
implements the National Action Plan on Gender Equal-
ity (NAP-GE- 2002-2006). The Committee is an um-
brella for many stakeholders such as representatives
of WADs, WABs, international organizations, national
non-governmental organization (NGOs), registered
women groups, associations and donors. Under the
national MoWCA. A number of civil societies and wom-
en’s right groups and local NGOs and CSOs are active
in supporting the realization of women empowerment
and equality. Approximately 8 national and 4 interna-
tional CSOs work on land sector in Ethiopia.5!

Many International partners have collaborated with
stakeholders that work in the land sector. These in-
clude UN agencies, USAID, European Union (UN system




network on Rural Development, and Food Security, IRD
(French Embassy), International Livestock Research
(ILRI), Catholic Relief Service (CRS), ACCORD, ActionAid,
SIDA, CIDA, DFID, FINIDA, African Union, IGAD, African
commission for Human Rights, African Development
Bank, African Studied Centre, Center of Land Tenure
studies based in Norway, and African Development
Fund among others.

3.2.2 Gender Issues, Trends and
Relationships with Land Resources

Over the period, women's rights to land have been im-
proving, given successive land reforms in the country.
After the 1975 reform, land became nationalized un-
der the ownership of the state. At that time, women
had access to land if they were head of households
as land was distributed to household heads. After the
1995, entitlement of rural women to land resources
gained recognition but still they experienced some dis-
advantages in access and control to land due to varied
and complex socio-economic factors: gender roles and
division of labour, patriarchal systems working against
women; limited membership in peasant associations;
smaller sizes of women’'s households; gender biases
of local officials, and; lack of access to critical resourc-
es like an oxen for plough as culture prohibits women
from ploughing.52

3.2.3 Institutional Opportunities, Gaps and
Challenges

The Ethiopian government has made efforts to im-
plement policies that benefits women in all sectors
including the land sector. Out of 547 parliamentary
seats, 38% are held by women and; 50% of women
hold ministerial positions. The President of Ethiopia is
a woman, the first time in the history of the country.
Strong gender-sensitive laws in land and family codes
have been enacted and these were replicated in all the
nine regions. The Rural Land Administration and Use
proclamation in 2005 paved way for a series of actions
to improve tenure security, create gender equity and
better land use in the country.

1 52 Adal 2002
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TheNational Policy on Women (1993) creates struc-
tures across sectors and at national, regional and local
levels. The government started an extensive process
of regionalisation, whereby new regional boundaries
are delineated and administrative powers delegated
to regional governments authorized to implement all
development policies including the land sector. Re-
gions are relatively new and their power has been
evolving while awareness on gender remains limited.53
Ethiopian Ministry of Women and Children’s Affairs is
the leading government institution whose mandate to
ensure gender equality of women in all aspects of life
across the sectors at national, regional and local levels.
Both human and financial resources is limited given
the extensive work to be achieved across the sectors.
For instance, the Gender Directorate in the Ministry
of Agriculture oversees the mainstreaming of gender
affairs in the 29 Directorate of the ministry, which is
too heavy for limited staff to effectively implement the
mandate.>*

The FDRE Constitution gives different mandates to
different institutions for the governance and admin-
istration of land in the country. While the FDRE has
yet to harmonize approaches of governmental insti-
tutions, the responsible national institutions that work
to protect the rights of all Ethiopians in different cir-
cumstances are multiple. Coordination is therefore a
challenge. This is also complicated by the Woreda data
collection system, which prioritizes regional demands
of data and information on land, making information
at the national level incongruent.®> Women Land Right
Task Force (WLRTF) set up by the, the Ethiopian the
Ministry of Agriculture and Natural Resource team
under Land Administration to Nurture Development
(LAND) project is composed of governmental and
non-governmental institutions working in rural land
issues and contribute positively to the advancement
of women'’s land rights. Gender budgeting and gender
auditing have not been made in the Rural Land Ad-
ministration and Use Department (RLAUD) of Ministry
of Agriculture (MoA) making it difficult to account for
spending on gender equality. Overall, there is nothing
to show that enough priority is given to gender equal-
ity in RLAUD as information is lacking. It is critical that
sex disaggregated information is collected at all levels




of national and regional administrative structures in
order to monitor progress being made on the various
land administration reform programs and ways that
they will impact local resource use.®

3.2.4 Policy to Practice

3.2.4.1 Leadership and participation

Women in Ethiopia socially have a weaker position than
men within households as well as in society. Ethiopi-
an culture is predominantly patriarchal and men are
regarded as heads of households where both spous-
es live and by extension they are community leaders.
Women rarely assume leadership positions in society
and typically stay at home and are responsible for tak-
ing care of children and other household tasks.5” This
social position puts women in a disadvantaged posi-
tion in asserting their rights in various aspects of life in-
cluding in the land sector.Traditionally, women are sel-
dom participating in land use planning and cadastral
surveying and hence miss out on the overall process
of land administration and land titling. In addition, their
non-participation in higher levels of decision-making
means the concern of the specific needs of women in
access to land is not considered when designing and
implementing land administration and governance.®®
This low social status of women is generated, internal-
ized and perpetuated by cultural norms that operate
in societies in major cultures of the country in Amha-
ra, Tigray, Oromia, Afar, Gamble, Benishangul, SNNPR,
and Somali.

The patriarchal systems of marriage, inheritance and
leadership is dominant. This explains, why few women
are participating in Land Administration Committees at
the village level leading to limited awareness of their
land holding rights.®® Participation in matters of land
issues is within the right of clan's leadership (men) in
pastoral societies such as Afar, Somali, Gambela, and
Benishangul and Gumuz. Formal and informal tenure
systems have their own strengths and weaknesses. For
example, although land is believed to be communally
owned under the traditional pastoral tenure system,

I 56 US Aid, 2004.
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there is often a problem of inequitability. The cultur-
al institutions are mainly based on a clan system in
which clan territories provide the framework for land
resource utilization, management and administra-
tion. This kind of clan-based territorial land resource
use and administration potentially limits women’s fair
and sustainable resource distribution, use and man-
agement in the region. Under customary arrange-
ment, only male members of a clan have the right to
claim clan land and in this context women’s claims is
non-existent as they are married into the clan but are
not members of the clan in which they are married.
This system does not protect the right of women as
enshrined in the Ethiopian constitution.s°

Due to the widespread lack of participation of wom-
en in land administration and governance, the gov-
ernment has recently made a new national obligation
to improve women's participation, establishing a 30%
quota of women in land administration committees at
all levels. This represents a significant and welcome
step but the practice of this is yet to be seen on the
ground.®" Lack of participation in the leadership of land
administration and governance is a major institutional
issue that affects the whole efforts of realizing women
equality in land. The vastness of Ethiopia's geography
and population size will require substantial financial,
human and institutional capacities for women to suc-
cessfully reach equality by 2030.

3.2.4.2 Women's Land Rights at Family and
Community Level

The Rural land are categorized as individual holding
of use right, communal land and state holding. The
right to own land has taken different forms in differ-
ent political landscapes of Ethiopia. The dominant
tenure systems during the time of Emperor were the
private property and Church land in the south and the
family tenure system known as Rist. The Gult system
was a decentralized taxation system, where the Gult
right holder had the right to levy and collect tax on
behalf of the central government in the north of the
country. After the 1975 land reform, all lands became




nationalized giving free use rights for citizens in rural
and urban settings.® The changes in the land reform
aimed at creating equity through land distribution, fair
land holding system whereby holding of sizes were
measured and land allocated to the landless. Age and
gender were the main criteria of the redistribution and
allocation, providing access to land for women over
18 years old or men over 24 years old. Although the
land distribution put men and women in equal footing,
women still experienced biases related to social favor-
itism and some of them ended up with smaller and
less fertile lands in some regions.®3

Farmers in Tigray have free access to land as long as
they depend on farming for a living and live in a rural
village if women (e.g. criteria women age 16 and men
24). Likewise in Amhara, residence was the main cri-
teria to be entitled to holding farmland. However, in
Oromia, the young generation is only accessing land
by being members of a family or land rentals. Only 20-
25% of the youth have farm land in Oromia.®* Access by
rural residents has not been effected despite the fact
the Rural Land Proclamation treats the two genders
equally. Patrilineal inheritance system of the Oromo is
still being practiced as women only have access to land
through marriage. If a woman is single, her chance of
accessing land is not guaranteed despite the assertion
of the law. The SNNPR land administration law recog-
nizes equal rights of women and men to rural land.
It allows women to have a holding certificate if their
husbands do not reside in a locality where the plot is
located. The SNNPR rural land administration, like the
Oromiya land law, do not make residence mandatory
to access rural farm plot®

The four regions (Afar, Somali, Benishangul, and Gam-
bela) recently implemented the land reform policies..
These areas are mainly pastoralists relying on com-
munal land tenure systems. The 1997 Proclamation
seemed to stress the security of private landholders
to security of communal landholding systems. Further,
there seems to be a rollback of rights of pastoral com-
munities as the FDRE 456/2005 Proclamation indicated
that it is the state that bequeaths communal rural land
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to Ethiopian pastoral communities, thus contradict-
ing the Constitution's recognition of communal land
holding systems. The Afar and Somali laws recognize
women and other vulnerable groups right to access
land for grazing, raising animals, crop farming, free of
charges. Husband and wife have equal right over the
use of their matrimonial holdings in the law but these
formulations have not transformed the deeply rooted
patriarchal values in the communities.®

Land rentals as means of accessing farm land can also
be achieved through the land renting market. Female
headed households with scarcity of labour benefit in
renting out their plots. Renting land has been replac-
ing the sharecropping arrangements that have been
widely practiced in the past. However, it is rare to find
women directly negotiating the renting of their own
lands without the consent of their husbands. Renting
land for long years have created tensions and dis-
putes among households, preferring arrangements
of short time rent. All the same, options for renting of
land has benefitted women land owners although this
is not widespread in all the regions. In a longitudinal
study conducted in Tigray from 2006-2015, land cer-
tifications had improved the participation in the land
market particularly for the youth. In Tigray, 42% of the
youth had access to rented land in 2016 and 47% in
2019 but this opportunity has only been beneficial to
male youth and not the female youth mainly due to
gender roles and access to oxen.®’

Marriage and access to land: Marriage is a patrilo-
cal system where wives go to the residential areas of
their husbands. The current land policies dictate that
access to land depends on one's residential area. This
situation has many negative implications for women's
access to land. Women cannot therefore have access
to land in a location where their parents live but in
the residence of their husbands. In case of divorce
or conflict with their husbands, the chance of losing
their access to land is real. In addition to this, child
marriage is still prevalent in Ethiopia due to the domi-
nance of cultural values that bypass the marriageable
age of 18 in the country. The existence of this tradition




undermines the right women to access land.®® For ex-
ample in Tigray, if a person doesn't reside in a location
where s/he has land holding for two years, the land is
taken and given to a landless member of a community.
In order to counterbalance the effect of residence rule
to have access to land, in 2000 a law was enacted guar-
anteeing women's right to retain land holding of their
previous location until they acquire a replacement in
a location that they have moved due to divorce. On a
positive side, in Amhara, with land distribution, women
got their own land certificates, and this is said to have
improved the power relations in marriages, earning
women respect in their household as equal contrib-
utors to family assets, thereby enhancing stability of
marriages while protecting women'’s rights and control
over their lands.

Polygamy is commonly practiced in Oromia and other
parts of the country. The revised family code explicitly
defines marriage as monogamous making polygamy
illegal. However, the regional rural land proclamation
provides joint registration right on land to the first wife
in polygamous marriage and provides rights to hold
land on their own to other wives. On the other hand,
the land regulation (Proclamation 39/2003) states that
all wives within polygamous marriage should register
jointly on the land registered on the husbands’ name
and share yields produced on the land.%® This creates
inconsistencies between law and regulation. For exam-
ple, Regulation does not allow women to use land if
they reside out of their residential Kebeles where land
is located and engage in other businesses. These in-
consistent provisions make it difficult for the realiza-
tion of land holding rights of women in polygamous
marriages. Among the pastoral communities, women
gain access to land and other resources through their
husbands, brothers and sons, and being a member
of the right clan or other socio-economic unit rather
than through their own independent right. This can be
difficult if the husband has migrated into town to find
work.

Land inheritance: One of the modalities of land ac-
quisition, inheritance, doesn't seem to be harmonized
with the Federal Revised Family Code, which states
that a family member related by blood or marriage has
a right to inherit property including land. In Amhara

a family member is defined as “any person who per-
manently lives with the holder of holding right sharing
the livelihood of the latter”. This means, the law does
not specifically entail marital or blood relations for a
person to be considered as a family. Under this Family
Code, the status of a widow is not clear. Under cus-
tomary land practices, if the husband passes away and
they had children together during their marital life, the
woman automatically inherits all marital property in-
cluding land, but if they had no children, she will share
half of the marital property with her in-laws. Thus, wid-
ows' access to deceased husbands' land is attached to
fertility and in-laws often do not allow a widow to live
on their deceased relative’s land if a widow is childless
from that marriage.” On the other hand, if the man is
widowed, he inherits the marital property whether the
couple had children or not. In Amhara inheritance law
gives priority to children or others that have resided
in a household to transfer holding right of rural land
through inheritance. All the same, landlessness of the
young generation who have not been able to inherit
land is escalating social problem in Ethiopia.

Overall inheritance practices remain problematic for
women particularly during divorce. Although married
women have their share of land holding registered in
both names and can retain their share of land at times
of divorce, in practice, however, most rural women ex-
perience problems in claiming their land due to lack of
legal court system, lack of clear documentation, lack of
financial ability to hire lawyers and; prolonged delays
cases of land inheritance cases.

Land certification: Two successive land certifications
have been conducted in the four regions of Tigray, Am-
hara, Oromia and SNNPR. The former known as First
Level Land Certification (FLLC) was done in the early
years of the EPRDF government in 1998 in Tigray and
in the beginning of 2000 in Amhara and Oromiya and
SNNPR. In 2014, the Second Level Land Certifications
(SLLC) were carried out in the same four regions. In
Amhara, women- headed households accounted for
over half of male -headed recipients households who
received land certificates in the first level. (See 3.2.4.3:
First level land certification by sex).
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3.2.4.3 First level land certification by sex (FLLC)

Regions Total Rural Rural households received first level land holding
households certificates
Total Male headed Total Male Headed Female Headed
Ambhara 3,500,000 3,325,000 2,191,047 1,133,953
Oromia 4,014,500 3,091,165 2,598,027 493,138
SNNP 2,979,851 2,289,571 1,991,927 287,644
Tigray 695,000 688,050 598,604 89,446
Harari 13,543 1,125 817 308
Dire Dawa 21,000 500 NA NA
Gambela 53,000 2,000 NA NA
Somali 101,554 NA NA NA
Afar 25,765 NA NA NA
Benishangul Gumuz 125,175 NA NA NA
Total 11,529,388 9,397,411 7,380,649 2,004,533

I Source: Hailu, Z., 2016

Indeed women's right to access to land is strengthened
by the land registration certification in joint titles with
spouses. It has also improved tenure security, invest-
ment in land and to some extent increased the avail-
ability of land for the land market. There are about 3.5
million estimated households in the Amhara region,
of which 3.4 have registered and completed first level
certification of their holdings. About 52% of land hold-
ings are registered in the name of both spouses, 27%
in women and 21% are registered in men. In SNNPR,
about 51% of land holdings are recorded in the name
of both spouses, 12 % by women and 37 % are regis-
tered by men. Second level certification improved the
women'’s right in polygamous marriages and boosted
the perceptions of tenure security for both women
and men. Women from both monogamous and polyg-
amous marriages confirmed that issuing their pictures
and names on the land certificates increase their secu-
rity and guaranteeing their rights to access land after
divorce or death of husbands.”" Although, originally,
certification may have had the effect of decreasing the

I 71 Tefera, 2008
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acceptability of polygamy, as no more than one wife
could be named on the certificate.

Still several challenges were experienced in these pro-
cesses: few women participated in trainings before
handed over the certificates; several women were ex-
cluded from getting certificates because of collusion
between officials to bypass them and; some women
were issued certificate for less land (i.e. one-third) of
their entitlement.”? In Oromia, the regional proclama-
tion used households as units of land allocation put-
ting women in a disadvantaged position as land is reg-
istered in the name of household head -usually men,
despite the fact the law stipulates spousal-joint regis-
tration and the certificate has a slot for such an entry.
As a result, land reform in Oromia has made little prog-
ress in empowering women in that region. However,
having access to land and its certificate alone cannot
ensure improving the condition of women. Their lack
of access to labour, oxen and agricultural inputs un-
dercuts the advantage that women may have gained




in the land reform. Additional support is needed for
women to use their certified land effectively especially
women- headed households and vulnerable groups.
e.g. Oxen, credit facilities and agricultural inputs. Thus,
the reform has so far had some but limited influence
on women’s ability to have a say on farm management.
This may be due to the strong patriarchal values and
of male dominance in decision-making in farming
households. Nevertheless, issuing joint holding cer-
tificates has increased women’s and decision-making
power in land rentals as the deal has to be approved
by both holders and approved by the Kebele officials.
One of the opportunities for women's economic em-
powerment is land use as collateral to access loans.”
Certified women are more likely to partake in house-
hold decisions and community activities, be conscious
of their land rights and land related provisions, have a
higher perceived level of tenure security, and are more
prepared to guard their land rights.”4

3.2.5 Land Sector Service Delivery

3.2.5.1 Gender and Land Conflicts Resolutions
Mechanism

Land disputes and arbitrations mechanisms have been
incorporated in FDRE and regional laws. Regular courts
(Woreda / first instance, high, and supreme) have man-
datory power over all disputes including land. Howev-
er, these practices have not been consistently applied,
in some instances, administrative authorities handle
land related disputes without having specific mandate
under the law. The FDRE 1995 constitution accepts
plurality of the legal framework recognizing religious
and customary laws and their courts. Although there
are some differences in the way that regional land laws
address disputes, all of them accept the traditional
mechanisms of customary laws in resolving disputes.

With the exception of Amhara and Tigray regions, there
is no uniform procedures and guidelines for tradition-
al mediations at village level. Village mediation is pre-
ferred due to their low cost and carried by elderly men
who, most often tend to be biased against women in
resolving land disputes especially in divorce cases.”®
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Land registrations and certifications measures are
aimed at strengthening tenure security and reducing
land disputes as they have cadaster demarcations of
holdings. Despite all the remarkable gains of the land
registration and certification activities in Ethiopia, the
quantity of land disputes among landholders and fam-
ily members is growing at a worrying rate. For instance,
it is described that land related disputes are covering
more than 70 percent of civil hearings and 48 percent
of homicide crimes in the Amhara Region Courts. Fac-
tors that lead to deny the right of women and trigger
disputes include periods of limitation for land use, per-
jury and forgery of evidence, forceful annexation after
renting, failure to repay loan taken, and absence of
official representation for the elderly and person with
disability and absence of official guardian appointment
for orphan children.”® The knowledge of the law, espe-
cially recent law changes,, are typically not well com-
municated to or known by local court judges while the
knowledge of the land laws is poor among kebele and
Woreda land administration officials. Moreover, land
rentals and lease deals have been operating informal-
ly leading to disputes. The rural land laws favors the
aged, women, persons with disabilities and orphans to
use their land through renting and share-cropping ar-
rangements. However, the law does not address how
to protect the rights of these vulnerable groups, thus
exposing them to the rich and powerful people who
rent their lands through long contracts.

Using arbitrary committees for mediation is a disad-
vantage to women since they tend to operate through
patriarchal values, but the options are limited as wom-
en cannot afford the lengthy court procedures that
take their time and few resources. Women do not trust
the Woreda Courts and they have the perception that
these courts only benefit the wealthy and influential.”?
In addition, the laws do not address the rights of wom-
en in polygamous unions. The major gap that impedes
communities is the poor level of preparation and im-
plementation of land use plans in rural areas. Women
also play a key role in mediating and helping to resolve
conflict between clans because of inter-clan marriages
where marriage relationships serve as a basis for re-
connecting the clans in conflict through these women.




3.2.5.2 Gender and Land-based Investment

The Law allows the federal and regional govern-
ments, to lease large tracts of land for investment.
The commercialization of land and the shift to large
scale agriculture is being presented by the Ethiopian
government and international bodies as essential for
agricultural modernization and improvement of pro-
ductivity, increased food production and economic
growth. These investments have been made without
due consultations with communities and without as-
sessing their impacts on the livelihoods of commu-
nities and the environment. The government has al-
ready transferred about 3.5 million hectares of land to
investors.”®

Large scale investment deals have been encroaching
on the communal landholding system creating enor-
mous pressure on the local communities, particularly
women whose roles are affected- going long distances
in fetching water, fishing on rivers andcollecting wood
from nearby fields due to the large scale enclosures
of projects by the investors. In addition, much of the
land offered is classified by the state and other elites
as ‘unused’ or ‘underutilized’, overlooking the spatially
extensive use of land in shifting cultivation and pasto-
ralism. This threatens the land rights and livelihoods
of ethnic minority indigenous communities in these
lowlands.” Private land tenures have increased and
certificates are being issued in the names of men, thus
further marginalising women and rolling back the gains
made in the land reform.2
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3.2.5.3 Gender and Urban Housing

The land tenure in cities recognizes three tenures: old
private possessions, lease holds, and condominiums.
Following the growing demand for housing and the lack
of affordability of the housing marketing in the city, the
government came up with the idea of developing low
cost housing projects known as condominiums. Within
a couple of years, the project produced less than 50%
of housing units. The government allocated 30% con-
dominiums to women, leaving 70% to be distributed
on a lottery basis. From 2006/07 to 2007/08 and the
number of housing units constructed and transferred
in six regions showed that the percentage of women
beneficiaries from the total number of housing units
transferred consisted of only 37 percent of the hous-
ing stock 8! These projects have been suspended since
mid-2010 in the regions because of low effective de-
mand and weak ability to pay the down payment and
the monthly mortgage (principal and interest) of the
people originally targeted by the programme .8

Sex-disaggregated data show that 52% of women
benefited from the integrated housing project from
all types of houses in Addis Ababa. It is important to
note that, joint-titling for rural land does not apply in
urban lands, and therefore land holding is usually in
the name of the male head of households. This creates
a precarious situation for women's right to the land in
the event of divorce and inheritance and other forms
of property transfer.




3.2.5.4 Women Beneficiaries of Integrated Housing Project in Addis-Ababa

Number of women that got houses through lottery with Mortgage
rate ratio of 20% down payment, 10% down payment and 40% down
payment

10% down
payment

Integrated house
Development
project

20% down payment

Total

Number

Women Beneficiaries

Percentage

1 2006 18,972 18,972 9,269 48.9
2 2007 15,031 15,031 8,495 56.5
3 2009 11,005 11,005 6,136 55.8
4 2009 15,029 15,029 8,297 55.2
5 2010 10,747 10,747 5,888 54.8
6 2011 9,981 9,981 4,453 44.6
7 2012 7,300 7,300 3,963 54.3
8 2013 10,078 10,078 5,367 53.3
9 2013 9,824 9,824 5,511 56.1
10 2015 960 33,585 34,545 16,587 48.0
11 2017 18,938 11,695 30,633 16,315 533
12 2018 2,604 2,604 1,148 441
13 2019 32653 32653
Distribution of houses on 10%
and 20% down payment 19,898 188,504 188,504 52.0
Distribution of
houses on 40%
down payment (1st
round) 2010 972 972 425 43.7
2011 18576 18576
Total 19548 19548
Grand Total 208,052 208,052 52.0
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Urban redevelopment is necessary but the processes
are marred with lack of transparency and with little
efforts to protect and develop those affected in the
process. Most of the time, communities are relocated
from the center of cities to the peripheries losing their
livelihoods. In the majority of cases, women, as the
main actors in the informal sector, are most affected
by urban development.

3.2.6 Conclusions

Significant progress has been made in narrowing the
gender gap in land between women and men provid-
ing tenure security. Moreover more women are now
holding key decision making positions, not to mention
the gender parity as cabinet of ministers. These gains
have yet to be consolidated bringing more fairness, eg-
uity and gender equality in the country

Traditional norms have been rigid and resistant to
change creates a big constrain to ensure the right of
women in the land sector. Despite the remarkable
progress made possible in the land reform, gaps re-
main in realizing women'’s rights over land, and collec-
tive efforts are needed to address them. Therefore,
the policies and legislations on land need constant
monitoring and evaluation to assess impacts and pos-
itive transformation of livelihoods.

3.2.7 Recommendations

Legal framework
— Revise:

- Family code 2000 to protecting for the right of
women in polygamous marriages. This needs in-
novative ways of integrating customary/ religious
laws with the statutory law which opens an ave-
nue to enact actable and enforceable law in the
land sector.

+ Urban land registry and make it gender respon-
sive i.e. not in the name of household head, con-
sider joint spousal register.

+ Urban land lease system to incorporate affirma-
tive action: Due the existence and pervasive gen-
der inequality and income gap between women
and men women have less chance of affording
the urban land lease prices.
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— Period of Limitation (POL): Protect the right of
women and vulnerable groups as they are the
ones exposed to land rentals and other forms
of land informal dealings i.e. failure to repay the
loan allows moneylenders to use the land for an
extended period, which they finally claim through
unlawful confiscation.

— Provision to protect the right of female headed
households: and single women in areas where
property ownership, transfer and inheritance are
acquired through patrilineal lines of descent. The
customary practices exclude women from their
rights and they needs to be given a special protec-
tion under the law.

— Protect the poor and vulnerable women from the
growing informal mortgage using land as collateral.
The legal protection must be given for these group
in order not to lose their land through illegal deals
land mirage deals.

— Monitoring, evaluate and carry out impact assess-
ments of the land laws on women and their live-
lihoods. There is need to have a central body re-
sponsible for coordinating and monitoring in the
Federal government of Ethiopia.

— Enact federal laws that regulate communal land
use in pastoral areas.

— Build capacity of judges in land laws: There is ap-
parent and real need for publicizing the laws in ad-
dition to giving refreshment training for the judges
in the lower courts at the Woreda level.

— Harmonize the statuary laws with customary laws:
so that the Women's rights are protected and
upheld in all spheres of life including in the land
sector.

Administrative

— Assign a gender focus person at Woreda RLAU
office. Women need consistent support in lieu of
forgery and violence that have been perpetrated
against them in rural areas.

— Increasing coordination among Woreda and zonal
RLAU offices. There needs to be clear guidelines
and targeted coordination among government of-
fices that work in the land sector.




— Provide refresher training for Woreda staff focus-
ing on the dynamics of land tenure and rights in
the current influence of the market:

— Revisit procedures and modalities of land expro-
priations in rural and urban areas: Issues of com-
pulsory land expropriation, valuation, level of com-
pensation, and rehabilitation of affected people
are concerned areas in many places. Responding
to this is related to the right of men and women in
retaining their land tenure.

— Enforce 30% of women representation KLAC as it
is outlined in the RLAU regulation at Woreda level

— Develop a registration law that defines the duties
of the registrar - Lack of which has serious conse-
quence for tenure security of land holders espe-
cially women who are said to benefit much from
the registration.

— Develop strategies that protect the rights of wom-
en. All Regional state land laws, i.e., proclamations,
implementing regulations, and directives simply
state that women shall have equal right to access
to land etc., and do not give guidance on how to
ensure implementation of the vague 'equal right'.

Technical improvement

— Update Land registration records with sex disag-
gregated data

— Conduct more research to develop a system to
register communally owned lands in the pastoral
areas that have not been covered so far.

Social Interventions

— Design a project that support women to secure
their land rights: Land certification is one of the
means to ensure the women right to land.

— Address patriarchal systems that works against
women's land ownership through research and
intervention that are transformative to women'’s
security of tenure and enhances their economic
empowerment.

I 83 National Land Policy
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3.3 Kenya

Kenyan population has grown to 47.6 million with
women outnumbering men. Women constitute slight-
ly more than half of the Kenyan population (e.g. men
23,548,056 and women 24,014,716), but face consid-
erable challenges in accessing and controlling produc-
tive resources especially land. The Kenyan economy
is predominantly agricultural and approximately 80%
of the population lives in rural areas and derives em-
ployment and livelihoods from agricultural activities,
hence the importance of land access for rural liveli-
hoods. Approximately 51% of the Kenyan population
is female but majority do not own land. Failure to own
land among women makes them vulnerable as it is a
key factor of production especially in the rural areas.

3.3.1 Key Land Issues

The National Land Policy itemized several issues facing
the country namely: Rapid Population growth; and the
small farm sector, a systematic breakdown in land ad-
ministration and land delivery procedures, inadequate
participation by communities in the governance and
management of land and natural resources; statutory
and customary regimes related to land; Gross dispari-
ties in land ownership, gender and trans-generational
discrimination in succession, transfer of land and the
exclusion of women in land decision making process-
es; and Lack of capacity to gain access to clearly de-
fined, enforceable and transferable property rights.®
Consequently, these developments have led to: Severe
land pressure and fragmentation of land holdings into
uneconomic units; Deterioration in land quality due to
poor land use practices; Severe tenure insecurity due
to overlapping rights; and Disinheritance of women
and vulnerable members of society, and biased deci-
sions by land management and dispute resolution in-
stitutions. On account of the above, the National Land
Policy set to address some of the key issues among
them giving special attention to the women'’s land
rights and vulnerable members of society.

3.3.2 Key Actors on Land

The land reformin Kenya has gone through multi-stake-
holder consultative processes that culminated into
Sessional Paper No. 3 of 2009 on National Land Policy
and Sessional Paper No 1 of 2017 on National Land




Use Policy, both of which aim to promote positive land
reforms for the improvement of the livelihood of Ken-
yans through the establishment of accountable and
transparent institutions dealing with land.8 The enact-
ment of the Constitutions (2010) provided an enabling
environment for the implementation of both policies,
including legislations of two crucial statutes; Land Act
and Land Registration Act repealed existing land ad-
ministration and land registration statutes.

The Land Reform in Kenya has involved the participa-
tion of many Actors (e.g. national/county government,
parastatals, National Environmental Management
Authority (NEMA), National Land Commission (NLC),
advocacy groups including women’s organisations,
professional organisations, training institutions, farm-
ers, pastoralists and fisher folks, private land users/
owners and development partners. Multi-stakeholder
consultative policy formulation processes have result-
ed in Sessional Paper No. 3 of 2009 on National Land
Policy and Sessional Paper No 1 of 2017 on National
Land Use Policy, both of which aim to promote positive
land reforms for the improvement of the livelihood of
Kenyans., The enactment of the Constitutions (2010)
provided an enabling environment for the implemen-
tation of the two policies. The stewardship of the Land
Reform is delegated to the Ministry of Lands and Phys-
ical Planning. Some mandates of land governance are
devolved to County Government for easy accessibility
of services throughout the country.

3.3.3 Gender Land Issues and Trends

Kenya has made positive steps in developing a consti-
tution that reflects international standards on Gender
Equality, and provides for enactment of legislations
to give effect to the constitutional provisions. Despite
progressive legal framework, Kenyan women's land
rights continue to lag behind those of men. Customary
law, which often discriminates against women and lim-
its their land and property rights, governs at least 65%

1 84 Nzioki et al. 2009.
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I 88 Namubiru-Mwaura, S. Land Tenure and Gender: Approaches and Challenges for Strengthening Rural Women's Land Rights. Gender Equal-
ity and Development. Women'’s Voice, Agency, & Participation Research Series 2014 No.6. World Bank

of land in Kenya, and the patriarchal nature of Kenyan
society often limits the rights of even those women not
living on land governed by custom. Women provide 89
per cent of labour in subsistence farming and 70 per
cent of cash crop labour.8> About 32 per cent of house-
holds are headed by women. Yet most women do not
own land or movable property. At best, women only
enjoy rights through their relationship to men either
as their husbands, fathers, brothers or sons who own
and control land .2

It is recognised in the National Land Policy that:¥” Cul-
ture and traditions continue to support male inheri-
tance of family land; that women are not sufficiently
represented in institutions that deal with land and; that
few women have land registered in their names. Wom-
en face many barriers in accessing their land rights.
Generally, the majority of women often are unaware of
their statutory rights to property or their knowledge is
incomplete. Low literacy and education levels among
women compound their lack of knowledge. General-
ly, governments invest little to spread legal awareness
among the poor. When written information is available,
it usually is inaccessible or unavailable in appropriate
formats. Moreover, legal terminology and its inherent
complexities make laws incomprehensible to many
women (and men) regardless of whether they have a
basic education

In reality, tenure security for women is still affected by
many and often contradictory sets of rules, laws, cus-
toms, traditions, and perceptions i.e. discriminatory
social dynamics and stratum, unresponsive legal sys-
tems, lack of economic opportunities, and lack of voice
in decision making.® Studies are beginning to show,
strong relationship between land inheritance and gen-
der-based violence especially by in-laws, in charge of
decisions on use of family land and in most cases when
women do not own title deeds.® Likewise, brothers of-
ten evict their unmarried sisters from homesteads and
farms when parents die.®® Yet, most policy reform, land

I 89 Muthoga Nyambura S., (2014) Relationship between Land Reforms and Gender Based Violence in Kenya: A Case Of Tetu Sub-County, Nyeri |
County. Master of Arts Dissertation in Peace Education of The University Of Nairobi

I 90 Akinyi Nzioki Land Grabbers and Women's Rights in Kenya. FEMINA POLITICA 2 | 2070 https://land.igad.int/index.php/documents-1/ |
countries/kenya/gender-3/606-land-grabbers-and-women-s-rights-in-kenya/file
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management, and development programs disregard
these realities in their interventions, which ultimately
increases land tenure insecurity especially, for rural
women.

3.3.4 Policy and Legal Frameworks on
Gender Equality Provisions

The Kenyan Constitution addresses women's plight to
land ownership and creates the necessary legal and in-
stitutional framework to ensure full realization of wom-
en's right to land and property and provides that all
international laws, treaties and conventions including
i.e. Protocol to the African Charter on Human and Peo-
ples' Rights on the Rights of Women in Africa; CEDAW)
are vital part of Kenyan Laws. The legal frameworks:
the Land Act; Land Registration Act; Law of Succession
Act; Community Land Act; Matrimonial Property Act
have promising provisions (i.e. spousal consent in land
transactions, equal recognition of men and women,
and co-ownership) which if implemented can strength-
en women's land rights.

3.3.5 Existing Gaps and Proposals

However, substantial gaps exist between formal land
laws and the reality on the ground. Despite progres-
sive legal frameworks, Kenyan women's land rights
continue to lag behind those of men, due to poor im-
plementation and enforcement of the laws. Customary
law, which governs about 65% of land in Kenya, dis-
criminates women and limits their land and property
rights. Culture still support male inheritance of family
land, women only access use rights through their re-
lationship to men either as their husbands, fathers,
brothers or sons who own and control land. Conse-
quently, only 7 per cent of the titles of registered land
in Kenya are in women's names, while 5-6 per cent is
held in joint names.

The Constitution requires that f representation should
not exceed more than two-third of one gender for all
public bodies. However, apart from the National Land
Commission, it is not clear whether this requirement is
being met at local level - by Community Land Manage-
ment Committees (CLMCs)including alternative dispute
resolution (ADR) and traditional dispute mechanisms

I 91 Odeny
I 92 NLP Article 66 (a)
I 93 Constitution Article 60 (f)
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(TDR) committees. The National Land Policy notes that
women are insufficiently represented in institutions
dealing with land and directs the Kenyan government
to ensure proportionate representation of women in
land institutions at all levels. Effective land administra-
tion requires women'’s participation on an equal foot-
ing with men to ensure gender-equitable land tenure
use, decision-making and management. Meaningful
representation is an important step towards helping
women gain access to established rights. It is not just
a matter of placing women in positions to add to num-
bers, but to ensure that they have the necessary skills
to engage and voice their concerns in land. It is there-
fore prudent that women are integral part of the im-
plementation of land reform programmes.

From the identified gaps, proposal are made to carry
out a comprehensive impact assessment on how pro-
visions in the Constitution, Policies and Legislations
impact women'’s land inheritance rights; co-ownership,
matrimonial property, and succession. Gender disag-
gregated data is necessary for monitoring: that is, the
number of women accessing and owning land; num-
ber of women holding positions in land governance
structures at all level including ADR and traditional dis-
pute resolution mechanisms and; the degree of land-
lessness among women segregated by single women
and widows.®' Customary land tenure systems across
communities should be documented and mapped as
recommended in the National Land Policy®? and; at
the same time eliminate gender discrimination in the
customs and practices related to land and property as
required by the Constitution.®® Strengthening women'’s
land rights should be based on general orientation on
laws that are favourable to women’'s empowerment in
order to transform patriarchal structures that are al-
ready changing and develop new standards that are
more equitable and more just - because culture is not
static and change is inevitable.

3.3.6 Policy to Practice

There is no data to show representation of women in
land structures nationally or at county levels. Assess-
ment made in few counties leads to the conclusion
that, generally, the land structures still fall short of the
Constitutional requirement threshold that states that,




- ‘not more than two-third of the same gender should
occupy public bodies’. Moreover both the quantity and
quality of women's participation in wider public fora
is low. Customary land governance structures remain
highly influential in rural areas, and women'’s represen-
tation in these structures remains very weak.% Patri-
archal attitudes influenced by cultural and religious
norms constitute key set of barriers to women'’s full
representation and participation in both formal and
customary land governance structures. Negative at-
titudes towards women taking on leadership roles
strongly influence this regard, leading to women fac-
ing strong barriers to entry and/or being marginalised
in decision-making. Land governance also tends to be
perceived as a male rather than female concern and
this, contributes significantly to women's constraints
and effective participation in land governance. At the
sametime, women's representation in land governance
is not prioritised by government officials.®® Moreover,
lack of a clear legislative framework for the governance
of land institutions in general, and for women'’s repre-
sentation in particular is a challenge, and clearly pres-
ent a significant barrier to women's representation in
formal land governance structures. Generally, sex dis-
aggregated data in the land sector is needed especially
for benchmarking and tracking progress in strengthen-
ing women's land rights.

The Kenyan experience with gender responsive bud-
geting only shows progress in raising awareness and
pushing for the government's accountability by non-
state actors, but there has not been much success
pushing for change in the budget-making processes.
Gender Units across the Sectors are under resourced
in terms of gender capacity and; they lacks budgets of
their own. The same disadvantageous position also
prevents the people in charge of Gender Units from
developing gender mainstreaming strategies, moni-
toring in compliance with the mandate of the Ministry,
without designated budgets for programmes.

3.3.7 Land Sector Service Delivery

Traditional Dispute Resolution Mechanisms
(TDRs) are conducted by traditional male leaders such
as elders or local appointed chiefs are often the first
place people go to resolve a dispute over customary
land, and men overwhelmingly hold these positions.
As women'’s land disputes are often with other family
members (e.g., brothers’ in-law and patriarchal inheri-
tance), women are often unable to secure a resolution
in their favour. Women also suffer harassment and vi-
olence for complaining about the violation at all, in ad-
dition to losing their family support network. In some
communities, cultural practices do not allow women
to appear before the elders resulting in a woman'’s
case being discussed in her absence. As a result, many
women do not bring their grievances to the formal
or customary dispute resolution mechanisms, even
though they may have a valid claim. Significant efforts
will be needed to ensure that provisions of the Con-
stitution and other laws guaranteeing gender equality
are implemented across the country, including tradi-
tional dispute resolution mechanisms.®®

Gender and Large-Scale Investments. The past de-
cade'’s intensification of foreign investors’' commercial
interest in Kenya' land referred to as “large-scale land
based acquisitions” or ‘land grabs. Women's vulnera-
bility to dispossession from access to and control over
natural resources happens within the context where
many indigenous and customary lands remain unpro-
tected. Large scale land based investments have also
exposed the particular importance to women of the so
called “marginal” land that investors have often target-
ed. It is generally accepted that the modern day large
scale extractive and mining industries are highly male
dominated throughout their labour chain and largely
rely on migrant male workers. Women have been us-
ing these community lands, collecting firewood, water
and medicinal plants and grazing. Women's general
absence from consultations and decision making pro-
cesses during these investments processes reflect and
reinforce women's lack of political voice.”

Institute for Environment and Development (IIED) and Kenya Land Alliance
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There are laws, regulations and protection measures
for protection of affected communities in regard to
large scale investments i.e. spouses of both registered
and non-registered users of land to be informed of
the proposed acquisition; entitlement to claim and be
considered for compensation.?® However, compensa-
tion procedures are ambiguous and practices appear
to reinforce existing patriarchal systems. Since tradi-
tionally men rather than women are recognised as the
primary “owners"” or occupants of land, compensation
awards tend not to be paid directly to female users
or occupiers of land, but rather to their husbands, fa-
thers, brothers or uncles.®

Gender, Land, property and Housing - the right
to housing is guaranteed under the constitution stat-
ing...'every person has the right to accessible and ad-
equate housing and a reasonable standard of sanita-
tion". This compels the State to ensure that adequate
resources are availed and prioritized to reach its cit-
izens especially; the vulnerable groups (women, the
elderly, persons with disabilities, children, the youth,
minorities or marginalized groups).’® Housing devel-
opment in rural Kenya continues to lag far behind the
urban sector. There remains a large gap in availability
of rural housing finance since no other scalable initia-
tives are targeting rural households.!

3.3.8 Conclusions

The Constitution and the National Land Policy provides
some basic guarantee to women's property and land
rights; and both emphasise the need to address gen-
der discrimination in customary land laws and prac-
tice. Generally awareness of these legal rights among
women remains low. Nevertheless, implementation
and enforcement of these laws remains very weak as
customary practices continues to discriminate women
and limits their land and property rights. Culture still
support male inheritance of family land, women only
access use rights through their relationship to men.
Beyond the Constitution, coverage of gender equality
and non-discrimination principles is piecemeal in oth-
er land legislation including key sectoral laws. Other
significant gaps are; lack of legislation to address the

landlessness of the youth and; limited inheritance
rights of widows.

There is no data to show representation of women in
land structures nationally or at county levels. More-
over, lack of a clear legislative framework for the gov-
ernance of land institutions in general, and women’s
representation in particular is a challenge, and pres-
ent a significant barrier to women'’s representation in
formal land governance structures. The Gender Units
across the sectoral Ministries including Ministry of
Lands lack both human and financial capacity to main-
stream gender to develop strategies for implementing
programmes.

The MoLPP together with relevant Ministries, De-
partments and Agencies (MDAs) are key in initiating
leadership in reviewing/reforming laws and ensuring
enforcement of women's land rights. Together with
non-state actors and advocacy groups the MoLPP can
make positive interventions by ensuring the positive
aspects of the land policies and land laws are enforced
and the gaps addressed. Legal and policy reforms are
not enough for women to fully realize their rights to
own and use property. Reconciling entrenched social
norms with national laws requires change at the com-
munity level, where the needs and benefits are most
easily seen and addressed. Civil Society has a great
role in providing education and awareness to commu-
nity on women's rights to land. Strengthening women'’s
land rights should be based on general orientation on
laws that are favourable to women’'s empowerment in
order to transform patriarchal structures that are al-
ready changing and develop new standards that are
more equitable and just - because culture is not static
and change is inevitable.

3.3.9 Recommendations
Key Recommendations from the assessment:
Policy and Regulations:

— Revise/Remove the gender discriminatory el-
ements of in the Land Registration Act, Law of
Succession Act, Matrimonial Property Act and

I 98 Investment Promotion Act (2004), the Constitution 2010, the Land Act 2012, the Environmental Management and Coordination Act (1999),
and the Environmental Impact Assessment and Audit) Regulations (EIAA Regulations) 2003
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1 101 KDHS, 2014.

=15/




Community Land Act to ensure that widows are
afforded equal inheritance rights as widowers, i.e.,
widows are entitled to inherit property outright and
that these rights are not affected by remarriage.

Draft legislation or review existing laws to address
the landlessness of the youth and ensure that their
rights to land are recognized and defended

Review Community Land Act/Regulation and artic-
ulate women's representation in Community Land
Structures in line with Constitutional gender rule of
representation (i.e. no more than two-third of one
gender to occupy public office) and; for women's
equal access and rights to community land includ-
ing in relation to inheritance and widowhood.

LAT Grading the following are recommended:

Invalidate gender discriminatory aspects of Islam-
ic law, to ensure it is subject to the same caveats
as customary law, i.e., that all Islamic law that con-
travenes the gender equality provisions contained
elsewhere in statutory law will be considered
invalid

Recognize full or partial community of property as
the default marital property regime.

Establish a presumption of joint ownership of
property in consensual unions.

Grant the surviving spouse user rights to the mat-
rimonial house for life.

Provide a right to compensation of other siblings
giving up their claims on the family property.

Set quotas for the appointment of women in land
management and administration committees.

Set quotas for the appointment of women in land
dispute resolution committees

Land Structures
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Strengthen the quantity and quality of women's
representation in key land governance structures,
including effective implementation of the Consti-
tutional provision that no more of two-thirds of
one gender occupy public structures and other
existing affirmative action measures, ensuring buy-
in to these measures at County level including;

strengthening women's leadership confidence and
skills, combat cultural and religious barriers to fe-
male leadership.

MoLPP should strengthen the capacity of Gender
Unit with budgets for programmes to deliver on
gender equality and women's land rights in the
sector. Give trainings to both female/male Staff
in the land structures to champion women'’s land
rights. What is needed are changes of substance
in the structure, the organizational culture, and
the whole process by which policies are developed
and laws implemented.

Identify individual women, men and youth in all the
47 counties as ‘champions’ of women's land rights.

Environment and Large Investment on Land

— Large Investments on Land - Consolidate and

strengthen investment regulation as regards gen-
derinclusion. Existing legislative provisions need to
be expanded to include gender-inclusive compen-
sation procedures and specific provisions to pro-
mote gender inclusion participation in investment
governance structures and business models

Environmental Social Impact Assessment (ESIA)
regulations should require that assessments con-
sider and report on gender disaggregated social
impacts of proposed investments.

Awareness Creation and Training

— Raise awareness on women's legal rights at all lev-

els in order to enhance enforcements of land pol-
icies and legislations. These include raising aware-
ness with women and men, traditional leadership,
the judiciary and all levels of land governance
structures. Provide legal aid to women and men
and support adult functional literacy programmes
on land. Empower women with skills to demand for
their land rights as provided in the legal provisions.

Address underlying patriarchal attitudes and prac-
tices in rural areas, including negative attitudes
towards women owning land or being leaders,
through tailored policy initiatives and aware-
ness-raising programmes. Such programmes
should target adult rural men and women, school-
children and traditional leaders, as well as local
government;




Knowledge Management and Research

— Document/Map customary land tenure systems
across communities as recommended in the Na-
tional Land Policy and incorporate them into broad
principles that will facilitate the orderly evolution of
community land law while; at the same time elim-
inating gender discrimination in the customs and
practices related to land and property as required
by the Constitution.

— Conduct comprehensive assessments and docu-
ment the impact of the provisions in the Consti-
tution, Policies and Legislations on women’s land
inheritance rights; co-ownership, matrimonial
property, and succession.

— Collect sex disaggregated data to cover the follow-
ing areas:

+ Number of women in land administration struc-
tures from National to County levels including
County and Community Land Boards TDRs and
TDRs

+ Number of women owning land in their own right

+ Number and type of conflicts related to land in-
volving women at community level - indicating
who is involved.

+ Number of women accessing land in their own
right

+ Number of widows remaining on family land
upon death of their spouses.

+ Number of the co-titling land titles

— Monitor and Evaluate, using sex disaggregated
data, and assessment/documentations as bench-
marks for tracking progress made in enhancing
women's land rights in Kenya and strengthening
them.

3.4 South Sudan

The 2009 Land Act states that all land is owned by the
people of South Sudan, and the government is re-
sponsible for regulating use of the land. The Land Act
classifies land into three: i) public land; i) Community
Land and; iii) Private Land. Public land is land owned
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collectively by the people of South Sudan and held
in trust by the government. Public land includes land
used by government offices, roads, rivers and lakes
for which no customary ownership is established, and
land acquired for public use or investment. Communi-
ty land is land held, managed or used by communities
based on ethnicity, residence or interest. Community
land can include land registered in the name of a com-
munity, land transferred to a specific community and
land held, managed or used by a community. Private
land is the final classification and is considered by law
to be registered freehold land, leasehold land and any
other land declared by law as private land.

3.4.1 Key Land and Gender Issues

South Sudan has made significant progress in estab-
lishing a comprehensive legal framework for land and
natural resources. However, there are gaps, in estab-
lishing necessary governance bodies at all levels, and
developing mechanisms for control and enforcement
of rights. Generally, customary law continues to govern
the use of land and other natural resources in South
Sudan, with each ethnic group applying its own laws
relating to land and land rights within its own territory.
However, customary rules are not equitable and re-
strict women's access to land and property. The cur-
rent legislation recognizes the importance of custom-
ary institutions and their inability to protect women's
access, control and ownership of land. While the legal
framework provides a solid foundation, it does not
clarify roles and responsibilities of the government and
customary institutions when rights overlap, or provide
guidance on how to bridge the gap between custom-
ary frameworks that restricts women'’s rights, and the
new legal framework that puts women on equal foot-
ing with men.

Conflicts among competing groups over access to and
control over land and water are common in South Su-
dan, and the decades of war, prevalence of weapons
and large numbers of people with combat experience
have increased the likelihood of land disputes turn-
ing violent. For stability and peaceful future of South
Sudan’s it is critical that effective, integrated, socially
legitimate system of dispute resolution over land are
established. Rapid urbanization across South Sudan
has outpaced the capacity of government institu-
tions to create and implement master plans and de-
velop policies for upgrading and regularizing informal
settlements.




3.4.2 Policy and Legal Frameworks on
Gender Equality Provisions

South Sudan’s legal, policy and strategic framework is
largely informed and shaped by the country's long his-
tory of armed conflict. Transitional Constitution (2011)
is the supreme law and the Bill of Rights provides for
gender equality and gender mainstreaming including,
affirmative action to ensure 25 percent representation
of women in decision-making positions in all public
institutions. The Government under the UNSCR 1325
New Compact Deal, has laid out plans to: increase
women’s participation and inclusion of their interests
in decision-making processes related to the preven-
tion, management and resolution of conflicts; and
provide women and girls with access to justice mecha-
nisms. The New Compact Deal is to promote meaning-
ful involvement of women in all relief and recovery pro-
grammes. It fosters women's economic empowerment
by enhancing their access to affordable credit and fac-
tors of production, like land ownership and property
rights, appropriate technology, agricultural inputs and
access to markets.102

In addition to the Transitional Constitution of the Re-
public of South Sudan, the Government has developed
several other legal and policy documents at the nation-
al, state and sector level, including:

— National Gender Policy (2013),

— Local Government Act (2009) which states that
women will be accorded full and equal dignity with
men and that they will receive equal pay and bene-
fits to men and equal rights to participate in public
life and enforce their presence in executive and leg-
islative organs, with a minimum of 25 percent rep-
resentation including in local government councils.
The Act further guarantees women's right to own
property and share in their deceased husbhand's
estate and outlaws child and forced marriages.

The National Gender Policy acknowledges progress
that women have made, in contributing to South Su-
dan’s struggle for independence, but also recognizes
obstacles to achieving gender equality. Particularly, the

National Gender Policy recognizes the challenges pre-
sented by high levels of SGBV, high levels of illiteracy
among women, and pervasive patriarchal attitudes.
These issues present barriers to women's access to
employment, political participation and justice. The
central goal of the National Gender Policy, is to serve as
a framework in providing guidelines for mainstreaming
principles of GEWE in the national development pro-
cess. 1 The National Gender Policy (NGP) 2012 notes
that South Sudan is a ‘highly unequal society’ in terms
of the division of labor, access, control, and ownership
of resources between men and women, a situation
that thoroughly undermines gender equality.'® Gen-
der-responsive budgeting is yet to take shape in the
country. Most ministries are unable to allocate bud-
gets for gender-related activities under the current
economic conditions, as many do not regard gender
mainstreaming as a priority issue. Ministry of Gender,
Child and Social Welfare (MoGCSW) is established as a
national machinery for mainstreaming gender issues
across sectors.

The Ministry of Gender, Child and Social Welfare
(MGCSW) was established in 2010 to promote gender
equality, social justice, and safe guard the rights and
welfare of women, children, persons with disability and
other vulnerable groups. The scope of the mandate of
the Ministry covers gender and women's empower-
ment, child and social welfare functions.

3.4.3 Existing Gaps and Proposals

While it matters that gender equality and the ability of
women to own land is stated in different pieces of leg-
islation, including the constitution, it is not a sufficient
condition to achieve gender equality in land tenure,
without implementing these provisions. This is more
challenging in contexts of dual tenure - customary and
statutory laws. The land rights in the country are de-
fined as complete when the following three conditions
are met: ‘they are legally recognizable, socially recog-
nizable, and enforceable by external authorities. If one
of these three elements is missing, the rights are in-
complete. For instance, a land right that is legally recog-
nizable but not socially recognized or enforceable is

102 Republic of South Sudan. South Sudan National Action Plan 2015-2020 on UNSCR 1325 On Women, Peace and Security and Related Reso-
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an incomplete right.1% The disconnect between legal
and social settings is one of the main challenges that
South Sudan is facing. Hence, though the country's le-
gal and policy frameworks provide for women'’s land
rights, with limited social recognition and lack of im-
plementation and enforcement, these rights become
incomplete and far from being realized.

Most formal implementing institutions provided in the
Land Act (as outlined in the institutional mapping) have
notyet been established and the laws have hardly been
disseminated. Equally important to note is that many
government officials lack awareness and training on
how to implement the laws'®. Lack of funding for land
institutions further exacerbate the situation'®”. Under
customary law, women'’s land rights remain largely con-
ditional, derived through their marital or childbearing
status and dispossession of widows, daughters, and di-
vorced women is common'®. Thus significant gap be-
tween the law and practice exists, particularly in rural
areas where customary law is largely applied. Meeting
the 20% of land ownership for rural women by 2023 as
recommended by the implementation plan for Goal 17
(full gender equality) of the African Union Agenda 2063
will be far from being achieved in the context of legal
pluralism and entrenched cultural practices, especially
in the rural areas that see women as property rather
than, those to own property.

The Ministry of Justice together with civil society or-
ganisations and key land stakeholders to rally around
international and regional frameworks to be adopted/
ratified by the Government of the Republic of South
Sudan. Equally, it is important that all legal frameworks
become aligned to these international frameworks to
ensure conformity with the required standards. This
process of domestication will support a more compre-
hensive approach to meeting women'’s rights in land
as well as protection and accountability of the country
as a member of international and regional communi-
ties. Essentially, there is need to implement the laws
that give women land rights authority; create aware-
ness about them and harmonize customary laws that
conflict with the statutory and eventually deny women

I 105 Duncan and Ping (2001)

their rights to access and control over land. Speed-
ing the review and adoption of the Draft Land Palicy,
would support efforts towards harmonizing of the stat-
utory and customary approaches to women's land ac-
cess and ownership.

The Draft Land Policy, should provide additional guid-
ance on issues that intersect land, marriage and inher-
itance by women and girls given the absence of legis-
lations on marriage, inheritance, and property.1% The
text should:

— Provides equal rights and protections for civil and
customary marriages;

— Protects the land rights of women living in de-facto
unions and presumptive marriages;

— Provide for joint consent for all land transactions
in urban and rural areas, regardless of the type of
marriage and whose name is on a title or docu-
ment (when present);

— Mandates joint registration by both spouses;

— Recognise the disproportionate impacts that natu-
ral resources concessions and state-led expropri-
ations have on women's land and HLP rights; and

— Ensures any compensation for land rights are
not exclusively channeled through men and male
relatives.

Further, enacting the missing regulations, rules, and
procedures for implementing these laws would give
weight to statutory provisions on inheritance rights as
enshrined in the constitution. Property, family, and in-
heritance laws should be prioritized as additional leg-
islations that need to be promulgated.

3.4.4 Policy and Practice

The Transitional Constitution of Southern Sudan
(TCSS) (2011 as amended) states, ‘women shall have
the right to own property and share in the estates of

I 106 The Oakland Institute .2011. ‘Understanding Investment deals in Africa: Country Report: South Sudan'.
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their deceased husbands together with any surviving
legal heir of the deceased'. This provision is reflected in
the Land Act (2009) that the ‘right to land shall not be
denied by the Government of Southern Sudan, based
on sex, ethnicity, or religion’. Legal pluralism, whereby
customary laws exist in parallel to statutory systems.
However the realisation of these rights is a challenge.
The rules for access to and use of land under custom-
ary law are mostly established, administered, inter-
preted, and enforced by male traditional leaders or
chiefs. Across South Sudan, customary rules are not
equitable.’® The customary land tenure systems in
South Sudan limits women’s access, control and own-
ership of land."

Knowledge, recognition and protection of women's
rights remain limited throughout South Sudan because
most men and women are not aware of these rights
as provided in the constitution. But when men and
women are aware, they often claim that cultural and
traditional norms should override any legal provisions.
Women generally do not own or inherit land in South
Sudan. They typically access land only through their
husbands, and may lose this access if widowed. Even
where traditional institutions are willing to allocate
land to women, most customary laws do not consider
women equal to men, and this limits how women can
hold rights to land. Thus, women's land rights remain
largely conditional, derived through their marital or
childbearing status, or guaranteed through other male
relatives. Likewise, vulnerable groups such as people
with disabilities gain access to land through their de-
pendents (parents, brothers or sisters). Securing land
rights of these marginalized groups continue to face
some challenges as long as these are not properly ar-
ticulated in national policies and laws. Furthermore,
none of the existing legal frameworks has addressed
land issuers of the youth and other vulnerable groups.

Obstacles abound for widowed women when trying
to claim inherited leasehold rights from the govern-
ment. Divorced women are particularly disadvantaged
as most of them loose custody of their children and
subsequently, access land. Reliance on customary

1 110 https://www.land-links.org/country-profile/south-sudan/#1528477144698-7dfba3fc-2682,accessed on August 14™, 2020

law marginalises women because it offer only indirect
right of access to land through male relatives i.e. fa-
thers, brother, or husbands when married."? It is also
common for widows, daughters and divorced women
to be dispossessed of their land rights. For example,
in some communities, a widow can be forced to leave
her marital land following the death of her husband,
or, male relatives can deny daughters inheritance of
family lands. While some argue that customary rules
and practices should adapt to changing social circum-
stances, others resist change, fearing its impact on tra-
dition and cultural identity. These competing notions
lead to a significant gap between the law and practice,
particularly in rural areas.1

Historically, customary systems for land and property
rights incorporated important safeguards for women's
access to land, and family and marriage customs gen-
erally protected the access rights of older women and
widows. With the conclusion of the civil war, however,
a large number of women (mostly younger) are return-
ing to their ancestral homes. An estimated 45-50% of
these women are returning as heads of their house-
holds, since many men died during the conflict with Su-
dan. Rights for younger women are traditionally weak-
er, and customary institutions are ill-equipped to deal
with the fact that younger women have increasingly be-
come heads of households. Issues of women's access
to land and property rights have thus become more
contentious in both rural and urban communities."

Theissue of women's access to land and property rights
needs to be addressed in the context of prevailing cus-
tomary tenure practices as well as within the context of
provisions in the South Sudan Transitional Constitution
that establish women's equal rights to land and prop-
erty. Generally, there seems to be a consensus among
government authorities that women'’s rights to access,
inherit and own land is a significant issue that should
be addressed. But efforts to strengthen women'’s land
and property rights remain a challenge due to difficul-
ties in bridging the gap between traditional authorities,
who prefer to govern women'’s access to land within
a customary framework which restricts these rights,
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and proponents of the new legal framework that puts
women on equal footing with men.115

3.4.5 Land Sector Service Delivery

TCSS (2011 as amended) provides for 35% representa-
tion of women at the executive all levels of government
and institutions, creating an opportunity for women's
participation at all levels of government in South Su-
dan. However, this quota is largely unattained. A small
percentage of women are currently holding consti-
tutional positions in government, especially at the
sub-national level. The Ministry of Lands, Housing and
Urban Development (MLHUD) has 23 females (19%)
out of 118 classified staff - 95 males (81%). For a Min-
istry that champions land rights, the number of female
staff does not meet the affirmative action threshold of
35%, a worrisome trend since this will affect address-
ing gender concerns in land and housing policies.

Land Registry (still under the judiciary) currently has
7 classified staff (I female and 6 male) and 2 unclassi-
fied staff (both female) - this does not meet the 35%
Constitutional requirement. The registry is faces many
challenges that impede effective and efficient opera-
tions including limited human and financial resource
and capacities. Currently, only two States have regis-
tries — Eastern Equatoria (Torit) and Jonglei (Bor). Land
documents, tend to get misplaced, lost or manipulated
since the land registry is manual (i.e. a single plot can
be sold to several people); poor access to information
make many people resort to using intermediaries to
access information, compromising transparency while;
non- documentary forms of evidence are accepted by
the law and authority who are allowed to grant owner-
ship rights based on the witnesses brought forward."®
Although a small number of financially resourced wom-
enin urban areas like Juba have successfully registered
plots in their own names; many women face cultural
biases with some officials in registration departments
unwilling to register land in women's name. Some of
the associated registration challenges faced by wom-
en include: unclear registration procedures; high costs
of first-time registration/ documentation or the costs
of updating records during land transfers (inheritance,

1 115 Ibid.
I 116 Ibid - see Shelter NFI Cluster South Sudan. 2017.

1 117 World Bank. 2014. ‘Land Governance in South Sudan: Policies for Peace and Development'.

gift or sale); lack transparency and accessibility of land
registry operating in a top-down manner and; informal
costs (bribes) leading to extremely high costs out of
reach for many women. People can wait for years, be-
cause the land has to be surveyed first and demarcat-
ed before getting the land title deeds. Given the triple
roles of women, many do not have the time to follow
up the lengthy registration processes, neither are they
familiar or even aware of steps to take through the for-
mal processes."”

While most landholdings in urban areas are still man-
aged primarily through leaseholds with the state gov-
ernment, there is no standardized and transparent
government-led registration processes. With increas-
ing pressure on and competition for land in urban
and peri-urban areas, community-led land registration
initiatives have emerged (e.g. Community leaders and
influential local power brokers who come together to
form Land Demarcation Committees) to address the
lack of organized land allocation. These committees
most of them lack structural oversight leaving them
open to elite capture. Different demarcation com-
mittees are also known to apply different criteria and
competing set of rules for demarcation, often with a
strong ethnic bias and discriminatory attitude towards
marginalized communities®.

The South Sudan Lands Commission is equally scantily
staffed. Most of the Directorates of the South Sudan
Land Commission (SSLC) are not fully operational. Ex-
ecutive positions constitute 33% female representation
and the classified staff have 44% of female representa-
tion. The Specialized Standing Committee on Land and
Physical Infrastructure in the National Legislature has
15 members, with 4 (26%) female representation. The
Chair is a male and the Deputy Chair a female. Given
the recent increase in the quota provision for wom-
en representation in executive roles from 25% to 35%
based on the R-ARCISS, the current composition of the
Committee fails to meets the 35% quota provision. The
Judiciary of South Sudan has been viewed as the arm
of government with the least number of female repre-
sentation. Women are also under represented in deci-
sion-making positions in the relevant land ministries.

118 Shelter NFI Cluster South Sudan.2017.'Key HLP Issues in Urban Areas of South Sudan. Context, Actors, Legislation. Background Brief for
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Payam Land Councils are composed of: the execu-
tive chief of each boma and a representative from the
Farmers and Herders Association, representatives of a
civil society group and one woman recommended by
the payam Women's Association. Land Authorities and
Councils are local land institutions comprised of coun-
ty and district level representatives entrusted to act
as civic authorities and administrators over commu-
nity land. The composition of the county level bodies
is as follows: one representative from each town and
municipal council; one representative from the Minis-
try of Housing, Physical Planning and Environment ap-
pointed by the Minister; a representative of traditional
authority; one representative of civil society; and, one
woman representative recommended by the County
Women Association. Existing customary institutions
and structures exclude women and are accused of be-
ing weak, undemocratic and discriminatory.1?

Systems of Justice incorporates parallel systems of
statutory (for urban, public and private land) and cus-
tomary courts (community land). The statutory justice
system starts with Supreme Court (at the national level
- Juba), followed by three Regional Courts of Appeals (
located in Juba, Rumbek and Malakal) and High Courts
in the capitals of each of the ten states. At the Local
Government Level, County Courts and Payam Courts
are supposed to be established in all the Counties and
Payams. However, only a fraction of County Courts
have been established but not a single Payam-level
statutory court.'?® Statutory courts are only geographi-
cally accessible in and around urban areas.

In rural areas, customary courts are the main one
conducting dispute resolutions.’' Customary courts
are established to protect, promote and preserve cus-
toms and norms of the communities and to regulate,
maintain monitor and ensure proper administration
of the customary law. They are presided over by male
chiefs and traditional leaders. They use patriarchal
customary systems which are biased against women
to decide on land matters. Nevertheless, many women
take recourse to customary courts given their greater

familiarity and accessibility. Alternative Dispute Resolu-
tion (ADR) carries out negotiation, mediation, or arbi-
tration, very often performed by elders and traditional
leaders. , but also by local government structures deal-
ing with land-related matters. ADR also has the benefit
of being offered in friendly set up, is cheaper, less time
consuming and has the end goal of maintaining social
relationship.'??

Both the statutory and customary courts disadvantage
women in handling many cases relating to property
rights. For instance, in the case of family disputes relat-
ing to inheritance or the distribution of property upon
divorce, custom is often applied whether it is in cus-
tomary or statutory courts. Applying customary law to
these disputes makes it difficult for women to enforce
their constitutional or statutory rights, even in statuto-
ry courts.

3.4.6 Gender and Large-Scale Investments

Foreigners cannot own land in southern Sudan but can
lease land for periods up to 99 years.'® For agricultural
investments, leases are up to 30-years and renewable,
for forestry this period is up to 60-years renewable.
A consultation with affected communities is required
prior to the lease and an environmental impact as-
sessment carried out. Although the 2009 Investment
Promotion Act explicitly limits foreign investments in
agriculture and forestry to renewable terms of 30 and
60 years, respectively, many government institutions
are not aware of this restriction and continue to issue
99-year leases to foreign investors for agriculture and
forestry investments. These investments are made on
doubtful legal footing and may contribute to conflict.
Indeed, a number of unpublished reports suggest
these investments are increasingly contributing to vi-
olent conflicts between groups; sometimes between
communities with no history of violence along ethnic
lines, or among clans and families of the same ethnic
groups.1

In South Sudan, the military, land speculators, and the
elite have taken land without regard for customary
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rights. However, land grabbing is identified as a prob-
lem in the draft land policy. Under these circumstanc-
es, questions about women's ability to own, control and
access land becomes even more pertinent. ‘Who owns
the land’ can be a complex and contentious issue es-
pecially in contexts where land is not registered. In ru-
ral settings, where most large scale investment occur,
community elders may be consulted on land acquisi-
tions, these consultations can be corrupted if some
elders grant permission unwittingly or in exchange
for money, without any involvement of the wider com-
munity, especially women who are considered voice-
less on land matters.'? |t is therefore important for
women to be empowered to meaningfully participate
in decisions over land governance and territorial de-
velopment. Decisions on how land is used, controlled,
or owned should include women as equal participants
with men at all levels, from households and communi-
ties to land administration institutions. Separate regu-
lations should be developed to guide investments, and
women’'s concerns should be addressed to ensure
that they do not lose out because of large-scale land-
based investments.

3.4.7 Housing Property and Land

While there have been many progressive changes in
the laws of South Sudan, particularly in relation to a
woman's right to access land and property, in reali-
ty the vast majority of returnees to South Sudan still
access land primarily through the customary system.
However, customary law does not generally recognise
awoman'’s right to land, and dictates that land is inher-
ited via males. This leaves many women who are di-
vorced or abandoned by their husbands to go back to
their father's land. For some they have been away too
long, resulting in no one in their father's community
who can remember them and therefore support their
claim to inheritance. For women who are returning to
South Sudan, this creates significant problems and
vulnerability. Displaced and Returnee Women Seeking
Housing, Land and Property Rights in South Sudan’ al-
most twice as many women as men find themselves
homeless, without access to land or secure accom-
modation. Women are more likely to report problems
claiming inheritance rights and be evicted by their fam-
ilies, the community, or the government.?

1 125 LANDac
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For many, particularly those who try to claim land in
semi-urban areas, their land is often occupied by oth-
ers who have realised its commercial value as towns
expand. This entails filing a claim for restitution and/or
compensation. Women, however, are often unaware
of these remedies and how to access them. The real-
ization of women's housing, land and property (HLP)
rights remain far from being achieved in South Sudan.
Women's HLP needs are in dire need of support giv-
en the structural changes resulting from conflict that
have propelled many women to be heads of house-
holds as well as bread winners. Despite progressive
legislations, lack of implementation of laws, commit-
ment, structured and deliberate support of women'’s
HLP rights, undermines the good intentions and any
positive changes or reforms due to women to access,
contribute and enjoy HLP rights.

3.4.8 Conclusions

This assessment highlights the strengths and weak-
nesses of the South Sudan legal frameworks, hence,
the gaps to be filled. International and regional frame-
works pending ratification should be ratified; laws
should be implemented and missing legislations and
regulations enacted to enable implementation and
ensure the full realization of women's land rights and
other associated benefits.

Statutory law in South Sudan provides for women's
independent land rights, the implementation of these
have not taken shape yet and mechanisms to enforce
these are absent or largely weak. Under customary
law, women's direct access to land is limited, yet they
may have greater management and use rights than
men. Even though women are the major household
food producers, customary tenure and law provides
for indirect access to land in terms of usufruct rights
acquired through kinship relationships as wives, moth-
ers, sisters, or daughters. These rights, however, do
not grant enough security for women and other de-
pendents when traditional family structures dissolve.
Women have also increasingly become heads of
households due to war, labor mobility, divorce, sepa-
ration, or death they face multiple challenges related
to accessing HLP and are often subjected to SGBV and
GBV. Women can hardly afford to register land or en-
gage in economic activities outside the home because




of weak economic base. Cultural norms and expecta-
tions, illiteracy, early marriage among others pose a
big constraint to women's engagement in public sector
institutions and land administrative bodies.

Successful legal reform depends greatly on the read-
iness for change, not only from government and tra-
ditional customary and religious authorities, but also
from rural men and women. Some legislative changes
may be more readily accepted than others, but dia-
logue, awareness-raising and civil society engagement
can bring about new changes on gender equity in land
tenure.

3.4.9 Recommendations

Gender differences in land tenure should be recog-
nized if land objectives, such as increasing land pro-
ductivity, providing affordable housing, or promoting
sustainable resource management, are met. Specific
recommendations are made to address gaps identi-
fied from this assessment:

Government:

— Adopt and ratify pending international and region-
al legal frameworks like the International Covenant
on Civil and Palitical Rights, the International Cov-
enant on Economic, Social and Cultural Rights and
African Charter on Human and Peoples’ Rights and
align national frameworks with these instruments.
CEDAW, Maputo.

— Support full operationalization of land administra-
tive institutions e.g. South Sudan Lands Commis-
sion, and departments in the Ministry of Lands,
Housing and Urban Development at both the na-
tional and sub-national. Equally important is, pro-
viding awareness to relevant authorities including
traditional leaders on the laws to create under-
standing and enable implementation of the laws
on land.

— Trainings on the land legislations need to be pro-
vided to relevant government officials (e.g. exec-
utive, judiciary, legislature, Courts, local councils,
and the police) and traditional authorities).

— Create awareness and harmonize customary laws
which conflict with the statutory and eventual-
ly deny women their rights to access and control
land.
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— Enact missing legislations i.e. property law, inher-
itance law, family /marriage law including ‘text’ on
the superiority of the statutory law over customary
and religious law when contradictions occur in the
application of the law.

— Institutionalise gender balanced representation in
all administrative and decision-making bodies in-
volved in land matters to meet provisions of 35%
threshold and beyond provided in the TCSS (as
amended).

— Support the establishment of gender responsive
land use database (sex-disaggregated) f imple-
mentation of legal provisions i.e. ownership of
land by sex; number of women holding positions
in land governance institutions at the national
and sub-national level and degree of landlessness
among women segregated by single women and
widows. Periodic reports could support advocacy
and push for reforms.

— Given the great challenges related to gender and
land issues in the country, there is need to estab-
lish of a full operational Gender Desks in lead Land
Administrative Institutions e.g. Ministry of Lands,
Housing and Urban Development and the South
Sudan Lands Commission. The Ministry of Gender,
Child and Social Welfare should work closely and
coordinate with the respective ‘sector institutions'
to provide guidance for the establishment of these
Desks.

— Fast- tracking the Draft Land Policy (2014). Equal-
ly important support needed for the Specialized
Standing Committee on Land and Physical Infra-
structure in the National Legislature to expedite
follow-up on approvals and adoption of the Policy
after the review by Ministry of Lands is completed.

— Lead and support processes to clearly define roles
and responsibilities of land institutions as part
of the on-going review process of the Draft Land
Policy, (e.g. South Sudan Lands Commission and
the Specialized Standing Committee on Land and
Physical Infrastructure in the National Legislative
Assembly) from national to sub-national levels, in-
cluding the reporting lines to reduce ambiguities
and confusions, thereby easing the work of land
administrators and to avoid duplication and over-
riding jurisdictions.




— The Draft Land Policy should guide on : the overlap
between land, marriage and inheritance by wom-
en and girls given the legislations gaps; protections
for civil and customary marriages’; land rights of
women living in de-facto unions and presumptive
marriages; joint consent for all land transactions
in urban and rural areas, regardless of the type of
marriage and whose name is on a title or document
(when present); joint registration by both spouses;
recognising disproportionate impacts that natural
resources concessions and state-led expropria-
tions have on women's land and HLP rights; and
equity in compensation for land rights.

— Government bodies should consider moving
women's representation beyond the quota where
applicable, based on competence and technical
expertise.

— Ministry of Gender, Child and Social Welfare should
develop a medium to long term strategy to engage
the Government and development partners to rally
support for gender equality and women’'s empow-
erment programmes and; for gender responsive
budgeting that would guide the implementation of
gender-budgeting in the country.

Civil Society Actors:

— Exert pressure to the Ministry of Justice and other
stakeholders to adopt and ratify international and
regional gender equality instruments.

— Disseminate information on women'’s land rights
and carry out awareness raising at different lev-
els from national to bomas on the women's rights
over land in the country. Dissemination could be
localized and translated to local languages. Other
dissemination avenues such as radio, community
theatres and so on could be used.

3.5 Sudan

Sudan is generally flat, with some mountains found in
the Darfur region in the west, the Red Sea hills in the
north-east, the Jebel Marra plateau in the west and the
Nuba Mountains in the south. Desert and semi-desert
conditions exist across roughly 60-70% of the country’'s
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land. The majority of Sudan is classified as arid land,
and more than one-third of the country is classified as
desert. Most desert regions of Sudan are undeveloped
and support low-intensity pastoralism and isolated
oasis communities. The exception is the Nile riverine
strip. Irrigation schemes have enhanced the significant
agricultural activity it supports.

Sudan’s population of 34 million is approximately 60%
rural. Urbanization is on the rise, however, as a result
of insecurity in rural areas and the perception of great-
er opportunities in urban centers. The population is
highly diverse; the northern region is populated mostly
by Arabized African Muslims while the population in
the south, along the border region with South Sudan,
comprises primarily black African animists and Chris-
tians. The majority of residents of the western region
of Darfur are black Muslims. Approximately 70% of Su-
dan’s population are Sudanese Arab.'?

3.5.1 Gender Land Issues and Trends

The land tenure system in the Sudan has been and still
is characterized by sharp dualism. Customs is the sec-
ond source of Sudanese law after legislation. Following
the 1983 adoption of Sharia Islamic law, recognition of
customary law was restricted to those following and
conforming to Sharia. Sudan’s modern land laws, poli-
cies and, rights are used in the riverine areas of central
and northern Sudan and the limited urban areas in the
remaining parts of the Sudan

Customary land tenure systems, whether or not based
on Islamic law, is quite complex.Communal traditional
land tenure systems are regulated by customary laws
and institutions that are not legally recognized in gov-
ernment courts when it comes to legal ownership. The
main problem with customary law is that it is —uncol-
lected, unrecorded and uncertain in spite of being the
main regulatory mechanism of land tenure for the bulk
of Sudanese rural communities.'?8

The position of women withregard to customary land
rights is discriminatory. Women's low status under cus-
tomers land tenure does not correspond to their im-
portantroles in production and land management. In
many rural areas, men have migrated to the towns or
to central Sudan searching for work, leaving women as




the principal farmers. But women cannot own land in
their own right, engage in land transactions, or inherit
land. This is not only an injustice but also a major hin-
drance to the development of agricultural production.

3.5.2 Policy and Legal Frameworks on
Gender Equality Provisions

The Interim National Constitution (INC) of the Repub-
lic of Sudan adopted on 6 July 2005, recognises that
women and men have equal entitlement to all civil,
political, economic, social and cultural rights. It affirms
that “equality of all people before the law and right to
enjoy legal protection without discrimination because
of race, colour, sex, language, religious beliefs, political
opinion or ethnic origin.” The Constitution also restates
that “the State shall emancipate women from injustice,
promote gender equality and encourage the role of
women in family and public life.”?* As for economic
and social rights, the Constitution guarantees the right
of possession and ownership, without discrimination
on the grounds of religion, race, ethnicity, gender or
disability.

The National Women Empowerment Policy (2007) for-
mulated by the General Directorate for Women and
Family Affairs (GDWFA) under federal Ministry of Wel-
fare and Social Security provides guidance for coordi-
nation of gender mainstreaming and implementation
of the Policy throughout the government institutions
and civil society. The Directorate is replicated at state
level.130

The GDWFA mandate entails developing and imple-
menting women’'s empowerment and family policies,
developing their capacities, enhancing their skills,
and coordinating efforts related to women’'s empow-
erment and family affairs. In each Ministry a gender
focal person is put in charge of gender integration in
all the ministry's programmes and liaises with other
federal ministries and organisations on gender issues.
The Advisory Council on Human Rights is composed
of representatives from different ministries headed by
a female head judge and meet periodically under the
leadership of the Ministry of Justice to address women
concerns in the country. The mandate of the Council is

I 129 Articles 32 (1), 31 and 15 Interim National Constitution of the Republic of the Sudan, Government of Sudan (2005).

1 130 UNICEF 2017, Sudan Gender Programme Review.

to re-view all national laws and suggest revisions need-
ed to comply with international and regional conven-
tions ratified by Sudan.

3.5.3 Existing Gaps and Proposals

The legal system in Sudan must be reformed to make
it more gender equal, both in the letter of the law and
in practice. Some more gender-equal laws in Sudan
are not effectively implemented, and there are other
outright discriminatory laws.. Both problems require
redress. Islamic laws of inheritance are unequal be-
tween women and men while customary practices are
discriminative to women's access to land, particularly
in rural areas, putting women at a disadvantaged posi-
tion to men. Alongside legal reform and the promotion
of more gender-equal customary systems, legal educa-
tion and aid is critical to reforming laws.

Support for women's participation in the justice sector
is needed, to increase gender-balanced representa-
tion and boost public confidence in the justice system..
Judges should be sensitized on the barriers that wom-
en face in obtaining access to land, so that attitudes
change. There is need to legislate gender-sensitive
laws and adopt a gender-sensitive legal framework. Su-
danese laws should be harmonized with international
treaties and conventions such as CEDAW, of which the
country is a part, signing and ratifying them with clear
implementation plans to protect women's rights. '3

3.5.4 Policy to Practice

Women's land rights in Sudan are influenced by
customary norms, religious beliefs and social practic-
es. In a predominantly patrilineal society, the wom-
en’s rights are seldom addressed or protected by lo-
cal institutions and customs. Women acquire indirect
access to land through their husbands or male family
members, with the derived rights being weaker than
primary male rights. These lesser rights have restric-
tions as to: type of land use; decisions on what to grow
i.e. perennial crops or plant fruit trees; modes of land
transfers and inheritance of land disregard female
children; and exclusion from certain development
schemes, for instance rice farms.

131 Women at the forefront of Sudan'’s Political Transformation Recommendations from a workshop on women's rights, representation and
resilience in a new Sudan. Working Paper 566 https://www.odi.org/sites/odi.org.uk/files/resource-documents/gesi_sudan_wp566_0.pdf
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Women also face problems in getting access to land
or maintaining their land rights in the case of divorce
or husband's death: women lose everything, includ-
ing land and other properties. In sharia, a woman is
entitled to half the inheritance of her brother(s).'*?
Under customary law, a woman has no right to inher-
itance whatsoever. A woman'’s status is akin to prop-
erty. When the husband dies, the widow is inherited
by her husband's family/clan members and retains the
land using rights. If she opts to leave this clan, then
she is not allowed to access the land anymore. It is an
emerging trend that family members, such as broth-
ers or children, are now “selling” the family land and
property without the woman’s consent or even without
informing her of the action. When sons are too young
to inherit, a male relative is usually designated as trust-
ee until the sons come of age and household income
shares are reduced by the trustee's share.133

3.5.5 Land Sector Service Delivery

Local elders or the chiefs exercise administrative con-
trol and handle land disputes. Individuals with com-
plaints over land issues are expected to take their
complaints to them. Existing customary institutions
and structures exclude women and are accused of
being weak, undemocratic and discriminatory. Within
the country, local and regional religious courts handle
family matters and are staffed with customary author-
ities. These courts constitute an integral part of the ju-
diciary system; they have existed alongside civil courts
- British courts - since independence (1956). Although
Article 15 of the Constitution states that “the State
shall emancipate women from injustice, promote gen-
der equality and encourage the role of women in fam-
ily and public life”, personal law, religious codes and
customary laws still apply in contradiction to this con-
stitutional provisions."™ In reality, there is no “equali-
ty before the law” neither between men and women
nor between Sudanese women across religious and
community affiliation because of the nature of internal
contradiction in the constitution recognising customs,
traditions and religion as sources of moral strength for

I 132 Competing Perceptions of women’s Civil Rights in Sudan CMIBrief July 2007 Volume 6 No.4 https://land.igad.int/index.php/documents-1/
countries/sudan/gender-6/1871-competing-perceptions-of-women-s-civil-rights-in-sudan/file

the Sudanese people, all of which have contributed to
the marginalization of women.3>

3.5.6 Gender and Large Scale Investments

Sudan is among the global hotspots for large-scale
land acquisitions and has transferred nearly four mil-
lion hectares of land to foreign private investors.13¢
Large-scale investments in land, water, and other nat-
ural resources, have fueled a wide range of conflicts in
the country. These conflicts were and still are, symp-
tomatic of the lack of will and capacity of the state and
investors to take into account the local needs and
rights, and that wealth generated through these re-
sources should yield dividends for the affected com-
munities. The unregistered Land acts of 1970 followed
by abolition of native administration in 1971 and the
introduction of Ministerial Act in 1996 are some imple-
mented Acts to facilitate land grabbing in Sudan. These
acts provide the state with legal right to control the
communal land, use force to safeguard "its land" and
more importantly remove any chance of legal redress
against the state.

In Sudan statutory laws governing land and related re-
sources exist alongside traditional or customary laws.
Before any land deals, the Sudanese rural women have
not had reliable access to land, secure land tenure,
or customary land rights. These laws treat women as
minors in terms of rights to transact in land. As a re-
sult of these limitations on the women's rights, when
privatization of land occurs, as in the case with most
LSLBI, women often do not have any say regarding the
sale or lease of the lands they occupy and use. Con-
sequently women lose out. Privatisation also tends to
concentrate land in the hands of those who can suc-
cessfully assert ownership, such as community leaders
and male household heads. In addition, as indicated
above, lands held communally and upon which women
depend for food production, collecting firewood, wa-
ter, fodder, and medicinal plants, are often earmarked
for land investments. These factors have exacerbated
the vulnerability of communal lands to expropriation
for large-scale investments with serious, negative

1 133 Ibid

I 134 FAO Gender and Land Rights Database http://www.fao.org/gender-landrights-database/country-profiles/countries-list/customary-law/

en/?country_iso3=SDN

I 135 Competing Perceptions of women's Civil Rights in Sudan https://land.igad.int/index.php/documents-1/countries/sudan/gender-6

1 136 World Bank 2014
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implications for local communities especially women;
who tend to have even less access to information,
knowledge and opportunities to develop their capac-
ity to benefit from LSLBI than their male counterparts
who participate in negotiations and processes relating
to the investments.'3?

3.5.7 Conclusion

Gender relations in Sudan have beencharacterizedby
discriminatory andinequitablepractices againstwom-
en. Government institutions are male dominated and
this excludes women further in policy issues. Sudan is
under dual tenure systems (e.g. statutory and custom-
ary) ensuring legal coherence a challenge, as there are
often discrepancies between the two legal regimes in
practice.

The Interim Constitutional principles on gender equal-
ity have not been translated into legislation that sup-
ports women's land rights. Sudan Statutorylandlawsdo
not have provisions on equal rights for men and wom-
en. Customary tenure systems continue to govern
land through male dominated patriarchal traditional
decision-making systems. Whenwomenarenot mean-
ingfully involvedingovernance, their interests are often
ignored and their rights to the land and resources are
challenged. Sudanese gender strategy provides an
excellent opportunity to push for the amendment of
the legislation and to include provisions for promoting
women's rights to land, property, especially in rural ar-
eas. The strategy should also encourage the introduc-
tion of quotas in the legislation, to ensure that wom-
en can participate in the local institutions and land
governance.

Land Assessment Tool (LAT) Conclusions:

— Sudan has signed, but has not ratified, the Proto-
col to the African Charter on Human and Peoples’
Rights on the Rights of Women (Maputo Protocol)

— CEDAW has not been signed

— The Interim NationalConstitution prohibits dis-
crimination based on gender and states that all
persons are equal before the law and are entitled

to equal protection of law without discrimination.
These provisions have not been enforced.

— The Constitution excludes laws that make provi-
sion for, marriage, divorce, devolution of property
on death and customary law, thus effectively strip-
ping the principle of non-discrimination based on
sex.

— There is no provision in the Constitution that re-
stricts any religion from discrimination based on
gender.

— The constitutions mention but does not promote
the adoption of special measures for the advance-
ment of women.

— Under Sudanese general law, men and women can
conclude contracts under the same basic condi-
tions. Sudanese legal provisions governing mar-
riage and divorce do not apply to non- Muslims

— Sudan does not recognize gender equality in the
right to own or control property but it is implied
that the spouses administer freely their own

property.

— The law governing marital relationships in Sudan
implicitly establishes separate property as the
only possible marital property regime. Inheritance
rights in Sudan is different between women and
men under both customary and Sharia Law.

— Sudan formallyrecognizescustomarylaw which dis-
criminates women's inheritance rights to land.

— Sudan has not adopted special measures for the
appointment of women in land dispute resolution
committees

3.5.8 Recommendations
General

— Review the laws and fill the gaps of costmary land
law related to women's ownership

— Documents women customary land rights

BASED INVESTMENT IN AGRICULTURE https://www.wocan.org/sites/default/files/gd-enabling-voices-demanding-rights-technical-250518-

| 137 1ISD/OXFAM, 2017. Enabling Voices, Demanding Rights; A GUIDE TO GENDER SENSITIVE COMMUNITY ENGAGEMENT IN LARGE SCALE LAND

en.pdf
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Facilitate dialogue on women'’s land rights issues to
raise awareness on the importance of addressing
related challenges that hamper socio-economic
development, peace and security and environmen-
tal sustainability.

Enhance women's land rights e.g. through laws
and regulations or improved interaction with cus-
tomary institutions

Reserve women quotas in the legislation, to en-
sure that women can participate and have access
to leadership positions in national and local land
institutions that provide services.

Public awareness and information dissemination
on activities that target both women and men and
aim to help them better understand the benefits of
secure tenure for women.

Involving women in land demarcation, bound-
ary setting, and other procedures attendant to
mapping and registration; ensuring that women'’s
names are included on jointly owned or household
land.

Develop special communication strategies to facil-
itate a flow of information on land management to
women and men at all levels.

Improve community land management proce-
dures, and inclusion of women in the formal and
informal documentation issued for secure land
rights.

Carry out an impact assessment of current legis-
lationonland, divorce and inheritance of women’s
accesstolandand make recommendations for the
revision of land laws.

Build knowledge capacity of gender equality in the
upcoming legislative processes among actors i.e.
legislators, public land institutions, civil society or-
ganisations; local leaders and communities.

Supporting women’s groups or organizations in
advocating for gender equality within customary
systems.

Supporting ‘gate keepers’ such as religious/lo-
cal leaders, both men and women, who question
discriminatory norms. This can be done through

dialogue or by providing fora for these change
agents to reach a larger audience.

— Promoting, through dialogue, women'’s participa-
tion in bodies responsible for interpreting custom-
ary law.

— Harmonizes Sudanese law with the international
treaties and conventions.

Specific Interventions
Legal
— Revise and enact gender sensitive land laws

— Create awareness on women's land rights among,
local customary land institutions and formal legal
institutions. Buildthecapacityofgovernment land
officialsthrough gender training to promote pol-
icies/legislation that are sensitive to the specific
needs of Sudanese women

— Maintain a comprehensive, clear, accessiblelandre-
cords, creatingmechanismsfor the efficient and ef-
fective transfer oflandfor a reasonable fee;and

Land Policy

— Support women'’s organizations and groups of ru-
ral women to participate in the formulation of land
policy and land reforms i.e. dialogue with the gov-
ernment and civil society. Women's participation
in developing a land policy is fundamental to in-
creasing women's access to land.

Working with Customary Institutions

— The customary regimes that govern and inform
rights to land and water - especially in the border
states, the Darfur region and for pastoralists -
need to be identified, documented and integrated
into formal law.

— Conduct research - customary practices, process-
es and institutions that support gender-equitable.
Land tenure governance, andseektoeliminate-
those that are discriminatory orexclusionary.

— Sensitize customary leaders and members of lo-
cal land-related institutions on the importance of
gender-equitable land tenure governance, and




support them in adapting to new governance
processes.

— Incorporate women's existing customary institu-
tions and fora into local land tenure governance
arrangements.

3.6 Somalia

Out of Somalia land area cover of 637 660 km? only
13% of Somalia’s land is arable, of which only 8% has
been cultivated and 98% is made up of rangelands. A
majority of the population remains nomadic, either
pastoralist or agro-pastoralist. Agriculture is the sec-
ond most common occupation. Somalia’s agro-pasto-
ralist and settled farmers live in villages or small settle-
ments where water resources are reliable, while the
nomadic pastoralists move seasonally with their live-
stock depending on the availability of pasture and wa-
ter. In 2001, Somalia counted about 300 000 internally
displaced persons and 264 000 refugees in neighbour-
ing countries.138

3.6.1 Gender Land Issues and Trends

In 2012, the Federal Government of Somalia (FGS),
reestablished marked progress towards a more per-
manent governance structure.Despite the consider-
able progress made in the last few years, the country
still faces many challenges regarding political stability,
peace and economic progress. One of those key chal-
lenges relates to land issues and how to address them
systematically to contribute to overall peace-building
efforts. The State, due to political stagnation, insecurity
and lack of institutional capacity has not been able to
assert control over land management and governance
or produce adequate land policies and legislation. An
important role for the State will be to reclaim all public
property and develop a cohesive land system that can
produce policy or regulatory frameworks that govern
land and land use in accordance with the rule of law.

Because of weak enforcement of the law, large dis-
parities have appeared between customary ten-
ure systems and statutory law, resulting in unlawful

appropriation on the part of those most powerful and
exacerbating the clan divisions. Consequently the pro-
longed absence of a clear central government author-
ity and the subsequent erosion of legal systems, land
and property have been subject to illegal occupation
and land grabbing remains the main source of violent
conflict. In the rain fed agricultural areas in the cen-
tral and southern parts of the country, local farmers
continue to rely on customary land tenure. Community
elders and clan leaders have the authority to allocate
plots of land to individual households and households
enjoy rights over land they have historically owned.®

Land disputes within villages are less common today,
partly because of the partial depopulation of rural ar-
eas due to high displacement caused by the civil war.
The pastoral rangeland remains a commons area,
where claims on water and grazing areas are seen
as communal and are possessed by clans and not by
individuals. However, in some pastoral areas, private
claims of land ownership are being made. This is com-
mon in Somaliland, Puntland and in central parts of the
country where the wealthier and more powerful pasto-
ral households want to reserve good grazing areas for
the dry season for their export livestock.Due to years
of conflict and natural disasters, millions of Somalis
have been displaced and dispossessed of their land.
Recent trends of returning refugees from neighboring
countries and those who have been in a state of pro-
tracted displacement has resulted in large communi-
ties of internally displaced persons (IDPs) and vulner-
able groups living in informal settlements with little to
No access to tenure security.'°

Somalia has had several challenges but despite these
challenges, Islamic laws allow women to inherit land
though in practice farmers generally grant land to
men. Women can also secure economic partnerships
over land use with their sons particularly if the son is
unmarried. Efforts to return peace are ongoing, includ-
ing land issues with the hope to achieve equal oppor-
tunity for all citizens; women and men.'!

138 Ibid. http://www.fao.org/gender-landrights-database/country-profiles/countries-list/land-tenure-and-related-institutions/

en/?country_iso3=SOM
I 139 FAO Land Rights Data Base
1 140 Ibid.
I 141 Land Governance in IGAD Region
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3.6.2 Policy and Legal Frameworks on
Gender Equality Provisions

The Provisional Federal Constitution emphasises wom-
en’s equality with men and their effective participation
in all spheres of life, including public offices and de-
cision-making. To systematically address and advance
women's rights and gender equality, Federal Govern-
ment of Somalia (FGS) re-established the Ministry of
Women and Human Rights Development (MoWHRD).
Similar structures for coordination and oversight on
gender equality and women's empowerment (GEWE)
now exist in the federal member states through the
state formation processes which has led to increased
representation of women in the Federal Parliament
and cabinet - a good sign and political will to support
women's increased role in leadership and policy mak-
ing. Gender equality policies are in place at the Federal
level and Somaliland with a draft in Puntland.

The National Gender Policy of the Federal Govern-
ment of Somalia came into effect in 2014 and its goal
is to promote gender equality and sustainable human
development in Somalia by ensuring that equal value
is placed on the contributions of women and men as
equal partners in post conflict reconstruction process-
es and national development. The Policy provides guid-
ance for gender sensitive programming in the areas of
economic empowerment, education, health and gov-
ernance and political participation with indicators to
inform monitoring e.g. Number of traditional leaders
supportive of gender equality and women'’s participa-
tion; Number of gender related reforms introduced in
all the sectors. Most recently, the Federal Government
of Somalia has launched the Somalia National Devel-
opment Plan (NDP) for the period 2017 to 2019 which
recognizes the importance of addressing gender dis-
parities and the women’s empowerment to enhance
overall development efforts.

3.6.3 Existing Gaps and Proposals

Women and girls make up about 50% of the Somali
population and the gross inequalities and inhuman
conditions they endure both due to the conflict, and
in general, is a key factor contributing to Somalia's ex-
tremely poor human development index.142

Since 1991 the re-emergence of customary law, the
extended use of sharia law and resort to clan-based
forms of political representation has meant women
have been virtually excluded from the political and ju-
dicial structures that have emerged in different parts
of the country. Somali customary law recognises the
rights of men but limits the rights of women. Sharia
law offers women far greater justice but can only be
administered by men; in practice it is reportedly often
misapplied in the interests of men. Women are disad-
vantaged by their lack of education and poor knowl-
edge of the Quran. And as long as male dominated
clan politics prevails women will be marginalized due
to the gendered nature of the clan system that guaran-
tees the loyalty of its male members but not its female
members.

Thus, women bear unequal brunt of the hardships
occasioned by poverty, conflict, natural disaster and a
deeply clan-based culture which promotes strict male
hierarchy and authority. A critical element of hardship
emanates from the women'’s increasing roles as pro-
viders of basic needs or amenities to the members of
their households - which are extracted from the natu-
ral resources, i.e. land, water, vegetation etc. Religious
and cultural limitations further exacerbate the role and
status of women in Somali society. As a result, deeply
rooted gender inequality prevails; Somali women are
either excluded from decision making and asset own-
ership or operate through a patriarchal filter.

To address the manifest gender imbalances and re-
spond to the acute challenges faced by Somali wom-
en today it is important that the Somali Government
and counterparts identify priorities, and gender pol-
icies and strategies to the extent that they promote
gender equality and advance an agenda for women's
empowerment.

3.6.4 Policy to Practice

The position of women with regards to land and prop-
erty ownership has been weakened by both conflicts
and the ensuing reconstruction process. Breakdowns
in social stability, law and order have compromised
traditional and customary laws for women, their social
support systems and access to land and property. Due
to the prolonged absence of governance and civil war,
the statutory norms, when they are in place, are often

1 142 UNDP Somalia. Gender Equality and Women's Empowerment Strategy 2016-2019 |
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bypassed by customary rules and traditions. Although
the Family Law states that females and males have
equal rights of inheritance, both sharia law and cus-
tomary practices often prevent women from getting
equal shares or any shares at all. Despite women hav-
ing statutory rights to own and acquire land, generally,
women tend to register land in their husband's names
or, if they are the head of the household, in the names
of their sons or brothers.13

Nonetheless, community-based tenure provides wom-
en who would not otherwise have access to land with
a means of supporting themselves, whereas the legal
system of tenure hampers the rights of women by
allowing only one concession holder per household,
since titles were almost always issued in the husband's
name. For example, in the Lower Shebelle region, al-
though women represented about 20 percent of all
household heads, they were least likely to register
their lands due to cultural factors that restricted their
participation in public programmes. The tendency was
for women to register their land in the names of broth-
ers and sons.

Under sharia, women can only inherit a one-third of
what their brothers can inherit from the family. Con-
trary to Islamic practice, in the southern part of the
country, when a man dies, his widow and daughters
have no rights to his land; it is inherited by his sons. If
the sons are too young to inherit, then the land usually
passes to the deceased husband's brothers or sons by
earlier marriages. The widow is able to work the land
on their behalf as long as she does not remarry. Land
grabbing by male relatives is mostly occur upon death
of a husband or father. Indeed, widows rarely inherit
land under customary norms and they are habitually
deprived of access to their husband's land if they have
no children.

In pastoral communities, women get a cash payment
or smaller livestock instead of camels, as a reduced
share of their inheritance. Women have been playing
an increasing role in supporting their families during
the post-civil war period. Twelve percent of all house-
holds are headed by women, 80 percent of whom are
widows or divorcees. Polygamy has also contributed to
the increasing number of female breadwinners. Many
women are forced to provide for their families because
most men consume khat, a plant whose leaves or buds

1 143 FAO Land Rights Data Base
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are either chewed or brewed as a drink, which can be-
come addictive and stop users from being productive.
Women and youth are amongst the most disenfran-
chised when it comes to equal access to land use and
ownership. With little formal recognition of rights to
land and a male dominated customary land adjudica-
tion process, the women'’s rights are often periphery in
land discussions. Ownership of land for Somali wom-
en is often linked to male relatives for greater protec-
tion. Such a reliance however limits their agency and
poses a significant disadvantage to women-headed
households. Women are also not aware of their legal
rights and are not involved in the justice system. For in-
stance, in traditional forms of mediation over proper-
ty, disputes typically favour the male relatives because
women cannot be part of the panel of elders.

3.6.5 Land Sector Service Delivery

No institutions exist at a regional level. The responsibil-
ities of the Ministry of Land and Air Transport are not
clear. The Transitional Federal Government has stated
that it will engage directly in land reform as soon as it
has established itself in the country, using land records
remaining from pre-war time as a basis, with tradition-
al conflict-resolution mechanisms.

At thelocal level, land management decisions are made
as the need arises by authorization of the controlling
group or governor or between competing informal au-
thorities. For example, in some areas in Mogadishu,
land allocation for public purposes is managed at the
neighbourhood level, focusing on negotiations among
the community members themselves. In Somaliland
and Puntland, land ownership is currently recorded by
municipal staff using a manual, paper-based system. In
both regions, the registration system has been largely
destroyed and operates on a very basic model

In Somaliland, the Hargeisa Land Department is in
charge of land regulation. The municipality has a land
department in Hargeisa which is in charge of land reg-
ulation and allocation, a second section is in charge of
ownership transfers and building permit registration
and a third, independent department responsible for
issuing title deeds. The building permit is a compulsory
document that is evidence of an owner's permission
to develop and construct a building, but it is not com-
pulsory to register the title to the building or land. All




private land transactions are subject to notification
and registration with a public legal official. Puntland, le-
gal framework for the land administration institutions
remains unclear. The Ministry of Local Government the
national authority is responsible for land.

Formal law and the courts are not the first choice of
conflicting parties over land because they are per-
ceived as inefficient, biased, and corrupt. Practically,
the dispute resolution role of religious leaders and
particularly the elders is unlimited. The norms of title
to and inheritance of land and the procedures of hear-
ing of cases are also often in conflict with the precepts
of gender equality. Women do not sit in the religious
courts, and judgment usually takes patriarchal bias.
Customary mechanisms offer easily accessible and
amicable mechanisms of settlement of disputes. How-
ever, the applicable norms and procedures raise is-
sues of fairness, especially in terms of gender equality
in dispute resolution, requiring women to rely on men.

3.6.6 Gender and Housing

The displaced population of Somalia faces a series
of housing, land and property challenges linked to
the massive displacement that has taken place in
the country during the past three decades. Types of
dwelling units may be gender biased due to culturally
construed norms such as restrictions on who should
construct a house, land ownership and who makes the
decisions. Several programs are in place to support
land, property housing in Somalia including the UN-
joint program for durable solution, infrastructure and
urban planning governance, for Local Government to
provide better services delivery.

3.6.7 Conclusion

Somalia does not have a land policy. At community lev-
el, existing barriers of women'’s tenure rights includes
discriminatory family practices, unequal access to jus-
tice, institutions and land administration processes,
traditional norms and local tenure relationships. There
is limited protection of displaced women's land and
housing rights.

Land resources continue to play an important roles in
both agrarian, pastoral and agro-pastoral societies in
Somalia. Three different sets of legal regimes govern
land and property relations. Western law, customary
law and Sharia/Islamic law. These legal regimes have
been sources of confusion when operating alongside
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each other and jeopardizes the women'’s rights over
land. Because of weak enforcement of the law, large
disparities have appeared between customary tenure
systems and statutory law, leading to illicit appropria-
tion on the part of those most powerful and exacer-
bating the clan divisions. Dispute resolution structures
(e.g. religious courts, community elders) are generally
in conflict with the precepts of gender equality and de-
cisions usually takes patriarchal bias. Gender inequali-
ties is widespread in the urban settlement and housing
sector due to culturally construed norms restricting
women from engaging in construction matters, land
ownership and decision-making at the household lev-
el. The legal system tenure jeopardizes the women’s
rights by allowing only one concession holder per
household, since titles are almost always issued in the
husband's name. Most women register their lands in
the names of brothers or sons due to cultural factors
that restrict their involvement.

3.6.8 Recommendations

From this assessment we recommend:

— Formulation of a National Land Policy that will guide
enactment of new land laws incorporating secure
land rights for women under Sharia law aligned to
international human rights frameworks.

— Land Policy and legislation should address wom-
en's tenure security in relation to agricultural pro-
ductivity, affordable housing, and sustainable re-
source management.

— Gender capacity building programs (i.e. on wom-
en’s secure tenure on land) is needed for the Land
Sector Staff — from National to Local Government
Land Structures; Religious Courts and Customary
institutions. Develop the capacities and mind sets
of different actors engaged in promoting women's
land rights in legally pluralistic contexts to under-
stand the complexity of the different systems and
their interaction

— Need for advocacy and awareness to strengthen
Women’s Land Rights and increase role of wom-
en in the rural economy. Need for Communication
and information campaigns to change the negative
traditional practices, attitude towards women in-
heritance and property rights




— Provision of information and financial, legal aid and
practical to support for women to claim their in-
heritance rights through courts or alternative dis-
pute resolution mechanisms

— At the local level, need to establish and support
women groups and organizations that can provide
information, guidance and advice on access to land
and housing and other forms of support for wom-
en and; Develop the capacity of existing groups
and organizations to tackle land-related issues.

3.7 Uganda

Land is probably the most invaluable asset for the citi-
zens of Uganda. With more than 80% of the population
rural and directly deriving livelihoods through subsis-
tence agriculture, land access, ownership and use are
core to economic, social, and environmental drivers.

How and whether aspirations for promoting gender
equality and the empowerment of women can be rec-
onciled with the customs and traditions which revere
land as a symbol of power, status and identity, and
whose control as a productive asset is a preserve of
men, is the anomaly which is as yet to be fully resolved.
Addressing these issues will also be essential if Uganda
is achieve realize the aspirations in other sub-regional
East African Community (EAC) Vision 2050, regional AU
Agenda 2063 and global UN Agenda 203 frameworks.

3.7.1 Gender and land in Uganda -
Key Issues and Trends

The apparent anomaly between the principles of gen-
der equality, non-discrimination and the empower-
ment of women guaranteed by the Constitution and
the discriminatory norms and practices underpin land
tenure practices, most especially customary tenure
has for a long time been problematized by numerous
gender and land rights advocacy groups,** pointing to
the fact that land is a resource which women use more
than any other population group in Uganda.

Land continues to be a key resource in sustaining live-
lihoods for the population in Uganda and its access,
ownership and control is key to economic growth and
national development. Despite its continued centrali-
ty to promoting the wellbeing of every Uganda citizen,
land ownership in the country is still dominated by
men. This is evident not just in the registered land but
also in customary tenure systems whose principles are
premised on male inheritance and ownership of clan
land mediated through male relations.

Evidence from different official documents and sourc-
es confirms that there are clear gender gaps in owner-
ship and control of land under all the four tenure sys-
tems (e.g. freehold, customary, mailo. leasehold) and
that a higher percentage of men compared to women
are registered land owners. A study covering the peri-
od 2012/13 - 2016/17 puts these figures at 62% for
men and 11% for women land ownership while Nation-
al Development Plan Il (2015/16 - 2019/20) puts the
percentages slightly higher at 72% for men and 28%
for women ownership.¥ A more detailed breakdown
of these percentages is now beginning to emerge from
the information being captured after the establish-
ment of zonal offices (see 3.7.1.1 Land ownership by
gender).

Issues in Uganda and the Proposed Land Bill; Uganda Land Alliance and Action Aid Uganda: Included Yet Excluded - A Study of Women's

| 144 See, for instance: UWONET, 1997: Women and Land Rights in Uganda - A Documentation of Women’s Views and Suggestions on Land

Land Rights in the Districts of Pallisa and Kapchorwa; EASSI 2002: Women's Land Rights in Uganda.
I 145 UBOS, 2019: Gender issues in Uganda: an analysis of Gender Based Violence, Asset Ownership and Employment Status, p. 18

1 146 Republic of Uganda, 2015: Second National Development Plan, p. 53
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3.7.1.1 Land ownership by Gender

Freehold

Leasehold

Kampala 4,061 1,030 892 917 187 469 30,012 14,547 19,281
67%)  (17.2%) (58%)  (11%) 48%)  (22%)

Jinja 2,270 738 2,967 8,686 2,848 2,616
(38%)  (12%) 61%)  (20%)

Masaka 10,599 717 317 4,043 674 160 33264 7,654 10,489
(91%) (6%) (83%)  (13%) (64%)  (14%)

I Source: MLHUD Beijing +25 Report; key: M- male, F- Female, U - Unknown |

The most significant changes which are happening
with regards to strengthening women'’s land rights are
occurring in Customary Tenure as a result of the steps
taken by MLHUD to effect the constitutional provisions
for communities, families and individual land holders
under customary tenure registering their Communal
Land Associations (CLAs) and issuance of Certificates
of Customary Ownership (CCOs). The preliminary ev-
idence emerging from these processes indicates that
communities have enthusiastically responded to the
opportunities which these processes have opened up
to acquiring formal titles to their land, and that the ma-
jority of the participants and beneficiaries of CLA and
CCO processes are, in fact, women'’.

These initiatives provide an important starting point
for understanding the extent to which women's land
rights and tenure security can be promoted within the
context of customary tenure systems. What still has to
be further understood is whether women's member-
ship on CLAs and their being holders of CCOs trans-
lates into their increased decision-making and bundle
of rights over land as owners or co-owners of their ti-
tled land. An increase in women's autonomy and de-
cision-making on their registered land is key to their
ability to make strategic decisions on how to utilize the
land including using their land titles to access credit
and other services to increase and expand their invest-
ments. This also enables women to exercise greater
control over their labor and benefit from the products
of their labour.

1 147 An official of the MLHUD estimated that women beneficiaries and participants in CCO processes is as high as 60%
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Customary Tenure systems are the main systems
through which most of women in farming communities
in Uganda access and exercise their land rights. Wom-
en in rural Uganda contribute as high as 70% of labor
in un-remunerated subsistence production. Strength-
ening the land rights that women already have under
customary tenure, is critical because these are the
rights they already have, but it is also through this right
of access that women are able to fulfill their socially
ascribed roles and responsibilities for ensuring that
there is household food production. Women's land
rights under customary tenure also tend to be justified
on the basis of their holding land in trust for their chil-
dren. It was partly due to this consideration that the
requirement that women have to give their consent to
their husband's sale of family land was considered less
controversial than “co-ownership”, and included as a
specific provision for enhancing women'’s rights to land
by the Land Act 1998. Enforcement of this provision
particularly under the ongoing Communal Land Asso-
ciations (CLAs), Certificates of Customary Ownership
(CCOs) and Systematic Land Adjudication and Certifi-
cation (SLAAC) processes have registered an increased
number of women acquiring titles to their land.

These various initiatives provide concrete examples
of how to give formal recognition to the rights already
guaranteed to women through issuance of CCOs and
joint ownership titles of family land. However, as im-
portant as these initiatives are, however, their overall
impact in narrowing gender gaps in registered land




is not yet evident with the current trend of available
data indicating prevalence of male-headed household
as registered land owners compared to women head-
ed households. The data also further confirms that
most women also register their land rights jointly with
their male partners. A trend which is emerging from
the gender disaggregated data which the MLHUD has
gathered confirms gender gaps in the ongoing CCO
registration processes with higher numbers and the
prevalence of joint-registration by women (3.7.1.2
Land registration by gender of selected CCO/SLAAC
projects

Therefore, the real test of the policy commitment to
women’s land rights and tenure security, will become
evident with time and with the supportive interventions

they devise beyond the current initiatives aimed at is-
suance of CCOs and Certificates of Occupancy (COs).

Gender based violence and the exercise of male
authority over land - During marriage, male author-
ity at the household level controls women'’s productive
labor both for household food production but also
production on the enterprises of household heads.
This authority also extends to control over the prod-
ucts of women'’s labor. Even though these production
arrangements are premised on the guaranteed rights
to land by male heads of household, the exercise of
male authority over women's labour and its products
persist even when their guaranteed rights to land are
not availed. It is these similar circumstances which
result in rising tensions within rural households and

3.7.1.2 Land registration by gender of selected CCO/SLAAC projects

District

Project MLHUD & Partners

Mailo & Customary Tenure % Gender/other

Soroti GIZ: Responsible Land Policy in

Uganda (RELAPU)

M/MHH: 77
F/FHH: 17.5
PWD: 2.2
ELDERLY: 11.9

Issued 3,486 parcels

Mityana, Kasanda, GIZ: Improvement of Land Gov-  Mapped: 55,409 bibanja M/MHH: 64
Mubende ernance in Uganda (IGLU) F/FHH: 32
JOINT: 4.3
PWD: 1.8
ELDERLY: 11.9
Kabale, Mbale GLNT, IIRR, Makerere Universi- Issued: KABALE - Over 1,048 M: 22
ty: Enhanced Agricultural Pro- F5
ductivity through registration JOINT: 73
of Customary Tenure
MBALE - 1,364
M: 15
F:9
JOINT: 76
Nuwoya Demarcated: 3,473.22 M: 8.1
hectares F:3.3

JOINT M&F: 74.5
JOINT M&M: 13.3
JOINT F&F: 0.71

I Source: MLHUD: Beijing +25 Report, MLHUD Report to EOC FY 2019/2020
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gender based violence now reported to have reached
chronic levels&,

Even though Uganda's long history of promoting
gender equality and women's rights has resulted in
increased awareness and greater respect for these
rights, the cultural norms and practices associated with
women'’s land rights persist, and include condoning the
use of violence by men as a way of disciplining and ex-
ercising authority over “their errant” women. Women
questioning the injustice of taking on what should be
men’s responsibilities, or resisting unfair demands on
their labor or their taking decisions on the products of
their labor can be considered errant behavior on their
part which is likely to attract violence against them.
Whereas use of violence by individuals within the con-
text of households tends to be taken as normal and as
isolated incidents, the new dimensions of violence on
women have been witnessed in regions where land is
required for large-scale investments. A report covering
four district of Uganda™?, Chiara Capraro and Jessica
Woodroffe document the shared stories of poor rural
women as they faced the combined intimidation and
violence within the household and outside in order for
their families to vacate their lands in order to make way
for investments. The experiences shared by women
also indicated that even sharing the fear and trauma
of their experiences required them to have courage as
they risked further violence against them.

Gender, land and economic participation - Ugan-
da's economy is still largely characterized by rural
economies dominated by subsistence production and
the informal sector associated with its expanding ur-
ban economy engaged in mostly by women and youth.
Both sectors are also typically dominated by the poor
who survive at subsistence level i.e. Kampala Uganda'’s
capital city which attracts a population seeking em-
ployment opportunities engaged in the informal sector
accounted for 57% of the city's employment, with 95%
of these earning below USD 1.90/day; women account
for 60% of firm owners in the informal sector, are large-
ly concentrated in the lowest category of the business-
es with less than 5 employees and that they typically

I 148 UNBS & MGLSD, 2019: Gender Issues in Uganda: An analysis of Gender Based Violence, Asset Ownership and Employment Status, p. 5
1 149 NAPE, et al, 2018: Digging Deep - the impact of Uganda’s land rush on women's rights

experience lower performance rates than male-owned
firms.' Women were also found to tend to have less
capital of their own, fewer assets, with the majority of
them relying on credit to start and run their enterpris-
es. These examples indicate that even in contexts of
generally limited economic opportunities, gender gaps
exist and require specific attention to ensure that both
women and men benefit from interventions intended
to increase income and avoid widening gender gaps. It
is also evident that in a country like Uganda whose eco-
nomic base is still narrow, there is a high concentration
of labour in subsistence production both in rural and
urban contexts and that the population groups most
engaged in these basic economic activities are wom-
en and youth. Therefore, focusing policy interventions
only on youth employment needs, will still leave out of
any meaningful economic activity of a large proportion
of women's labor in subsistence production both in
the rural and urban informal sectors.

3.7.2 Policy and Legal Frameworks
on Gender Equality Provisions

The Constitution of Uganda commits the state to
ensure gender balance and fair representation of
marginalized groups on all constitutional bodies, and
recognizes the significant role women play in society.
It also requires the state to take affirmative action in
favour of groups marginalized on the basis of gen-
der, age, and disability, including marginalization as a
result of history, tradition and custom, to reverse the
imbalances that exist. The Constitution further accords
women full and equal dignity with men, and their right
to equal treatment with men and that this right would
include equal opportunities in political, economic and
social activities.™" Uganda Vision 2040 recognizes that
gender equality and women’'s empowerment are es-
sential prerequisites to achieve and sustain the so-
cio-economic transformation it envisages.'® National
Development Plan (NDP Il]) takes into account a wider
range of considerations, including the sustainability of
large -land based investments, and their inclusiveness,
most especially of resource dependent communities

I 150 Hobson,Emma Sameh Wadie;Kathage, Angus Morgan.2017: Uganda - From regulators to enablers - the role of city governments in eco-
nomic development of Greater Kampala, http://documents.worldbank.org/curated/en/860311505816462189

I 151 Republic of Uganda. Constitution 1995
1 152 Republic of Uganda, Vision 2040
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whose main source of livelihood continues to depend
on subsistence production.3

Gender Policy (2007) draws attention to women'’s
lack of effective land rights largely due to patriarchal
land inheritance and access norms and practices that
discriminate against women and girls, highlighting the
negative implications of national development. Ugan-
da National Land Policy 2013 commits the State to un-
dertaking several strategies which include i) legislation
to protect the right to inheritance and ownership of
land for women and children, and ensuring that both
men and women enjoy equal rights to land before
marriage, in marriage and after marriage and at suc-
cession without discrimination; ii) modifying the rules
and regulations of customary institutions to guarantee
rights, gender equality and equity; iii) fully integrate
women in decision making structures and processes
in access to and use of land; and iv) mainstream gen-
der into development planning to improve the status
of women. Land Sector Strategic Plan (2013 - 2023)
the framework through which the National Land Policy
is implemented has put in place several strategies to
“remove rigidities in traditional structures and systems
which discriminate against women"54,

Gender Strategy for National Land Policy Imple-
mentation (2018) is developed to provide a consol-
idated framework to guide all actors whose interven-
tions contribute to the achievement of NLP objectives
with strategic objectives to create a level ground and
equal terms upon which men and women can make,
hold and enjoy legitimate land rights claims; build the
capacity of men and women to participate effective-
ly and on equal terms in decision making processes
concerning land management and administration; to
build capacity of institutions to operationalize and en-
force legal and policy provisions on gender equality;
and strengthen and streamline the collection, analysis
and use of gender disaggregated information/data in
the land sector.5 Land Act 1998 declares any decision
that denies women access to ownership, occupation
or use of any land or imposes conditions that vio-
late women's Constitutional rights on any ownership,

I 153 Government of Uganda, National Planning Authority, 2020: National Development Plan

I 154 MLHUD, Land Sector Strategic Plan 2013 - 2023, p. 52

1 155 MLHUD, 2018: Gender Strategy for the Implementation of the National Land Policy, p. 13

I 156 Section 23
I 157 Section 14
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occupation or use of any land, null and void in respect
to land held under customary tenure.

Registration of Titles Act 1924 applies to all free-
hold, leasehold and Mailo land, but does not recognize
customary tenure rights which must first be convert-
ed to freehold tenure in order to be registered and
disclaims any intention to limit the application of laws
providing for the property of married women. The Suc-
cession Act restricts the application of customary law
in inheritance cases. It explicitly recognizes women'’s
right to inherit from their husbands and excludes the
residential holding occupied by a wife from the prop-
erty taken into account in assessing the share of an
estate to which the wife may be entitled. This sec-
tion conveys to the widow an entitlement to her de-
ceased husband's residence and allocates 15% of the
deceased male's estate to his surviving wife or wives.
Local Governments Act 1997 gives effect to the con-
stitutional requirement for gender balance and fair
representation of marginalized groups on all constitu-
tional and other bodies. The Act stipulates that women
councilors shall constitute one third of all the councils
- district, sub-county, municipal, city division, municipal
division, and town.s¢

National Equal Opportunities Policy 2006 identi-
fies land ownership as one of the areas in which equal
opportunities are lacking and; commits to ensure ac-
cess, control and enjoyment of benefits from resourc-
es and services by both men and women; promote
awareness on gender roles and responsibilities; and
sensitize communities on negative cultural practices
which limit opportunities for marginalized men and
women. National Equal Opportunities Commission
Act, 2007 monitor, evaluate and ensure that policies,
laws, plans, programs, activities, practices, traditions,
cultures, usages and customs of all institutions, gov-
ernmental, non-governmental and socio-cultural, “are
compliant with equal opportunities and affirmative ac-
tion in favor of groups marginalized on the basis of sex,
disability, gender, age or any other reason created by
history, tradition or custom.”7.




Public Finance Management Act, 2015 establishes
the legal framework that informs collection, use and
accounting for public funds in Uganda. Its implemen-
tation is underpinned by constitutional imperatives in-
cluding those related to promoting equitable develop-
ment generally and gender equity in particular.15®

3.7.3 Policy to Practice: Achieving Gender
Equality in the Land Sector

3.7.3.1 Institutional arrangements for delivery
of land sector services

The Ministry of Lands, Housing and Urban Develop-
ment is the agency responsible for providing overall
policy direction and ensuring that the land sector is
managed in a rational, equitable and sustainable man-
ner to contribute towards achieving national develop-
ment goals. The ministry ensures the effective use and
management of land, orderly development of urban
and rural areas and safe, planned and adequate hous-
ing for socio-economic development. It oversees the
design and effective implementation of policies and
coordinates all matters concerning land, housing and
urban development including initiating laws. The Min-
istry has three Directorates: Land Management; Phys-
ical Planning and Urban Development and Housing
responsible for co-coordinating Housing and Human
Settlement functions in the country. The Ministry Zonal
Offices (MZOs) provide a decentralized function of the
services previously offered at the central government
level by the Ministry. The MZOs work with the District
Land Offices (DLOs), District Land Boards (DLBs) and
Area Land Committees (ALCS).

Dispute resolution mechanisms are an integral
part of land governance, and have significant implica-
tions for securing equitable access to justice in the land
rights administration. Even though the Constitution
provided for the enactment a law to establish land tri-
bunals these have never taken off for various reasons.
At the local level, the Local Council Courts Act 2006 es-
tablished local council courts for every village, parish,
town, division and sub-county. The Act mandated the

I 158 Section 9(6)
I 159 Section 10 and the Third Schedule to the Act

160 Maureen Nakirunda, 2011: Decentralized land administration and women’s land rights in Uganda: an analysis of the legal regime, state institu-

tional arrangements and practice.

161 See, for instance: Fredrick Immanuel Kindi, 2010: Challenges and Opportunities for Women’s Land Rights in Post-Conflict Northern Uganda; Irene
Anying, 2012: Re-envisioning Gender Justice in Access and Use of Land through Traditional Institutions.

1 162 NAPE, et al, 2018: Digging Deep - the impact of Uganda'’s land rush on women's rights
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local council courts to hear and determine disputes re-
garding land held under customary tenure.'*®

This has created a multiplicity'® of dispute resolution
institutions which co-exist and operate with no clear
coordination mechanisms between and among in-
stitutions such as the chief magistrates’ courts, LC Il
and Il courts, Regional District Courts and District
Land Boards. Lack of clarity on which institutions are
supposed to deal with dispute resolution has creat-
ed uncertainty and an atmosphere in which violations
of human rights, especially the rights of women, chil-
dren and other vulnerable groups, occur without re-
course™. This situation has been stark in post-conflict
northern Uganda and the communities which have
been affected by oil exploration and large scale agri-
culture investments in Hoima, Amuru and Kalangala'e2,

3.7.3.2 Gender Architecture for the Land Sector

Uganda’s Gender Policy (2007) anticipates that the re-
sponsibility for ensuring the gender responsiveness
of the different public sector policies, programs and
investment plans lies within the mandates of the re-
spective sector agencies. As the agency responsible for
the land sector generally, and for ensuring that gen-
der responsive policy outcomes which are consistent
with the overall national development objectives are
achieved, the MLHUD, does this at least through three
main strategies: i) enforcing the constitutional 1/3 min-
imum representation by women on land governance
structures at all level, i) through legislation and inter-
ventions to enforce statutory provisions for women'’s
land rights through land registration processes, and iii)
collaboration with other institutions with gender main-
streaming expertise.

Accordingly, the Ministry enforced the 1/3 minimum
number of women on land governance institutions
in accordance with the Constitution. For a long time,
therefore, women's presence on the various land
governance institutions right from the national to the
community level, has become accepted as the norm
and identity of these institutions - the Uganda Land




Commission, the District Land Boards and the Area
Land Committees. At the Ministry itself, a Gender Com-
mittee made up of representatives from the various
departments has been established. The Committee
works closely with a designated Gender Focal Per-
son to oversee, review and ascertain the gender re-
sponsiveness of the Ministry's policies, strategies and
interventions.

The Ministry has recently developed its Land Sector
Gender Strategy for the implementation of the Nation-
al Land Policy. The Ministry has also registered a pos-
itive trend in its Ministerial Policy Statements assess-
ments for gender and equity responsive planning and
budgeting a three consecutive Financial Years 2016/17,
2017/18 and 2018/19 from 57% to 60% and 70.7%, re-
spectively'®3. However, this success has largely been
due to the back-stopping which the Ministry receives
from other agencies, including the Equal Opportunities
Commission, UBOS, Ministry of Gender, Labor and So-
cial development and UN Women. The Ministry's sec-
tor-wide M&E framework and its integrated data col-
lection systems are linked to its zonal offices has also
increased its capacity to track, monitor and generate
gender disaggregated land sector data to support gen-
der responsive policy decisions and programs.

The land sector is coordinated between the Ministry
of Lands, Housing and Urban Development and Gen-
der, Labor and Social Development through the minis-
try's designated focal person for gender. The Ministry
of Lands also has active linkage and coordination with
national and international agencies to back-stopping
gender and equity budgeting.

Gaps, Challenges and Opportunities

Even though these arrangements have addressed
several gender issues in land, gender inequality in the
land sector is bound to persist largely because of the
deeply rooted cultural attitudes and norms associ-
ated with land and women'’s rights. Perceptions that
land is a “taboo” or “sensitive” matter which only men
can engage in are, for instance, still quite pervasive in
current Uganda. The importance of having had a min-
imum representation and participation of women on

land governance institutions and structures enabled
them to effectively participate in the decisions made
by these institutions as key stakeholders. This potential
has not been fully realized.

A study on Decentralized Land Administration found
women attended meetings less regularly than men,
and that, at times, their absence was because meet-
ings were organized without their being informed.
Even though women’'s mandatory 1/3 membership
on these institutions has been fulfilled, there is no
requirement for them to be represented before a
quorum for any meeting. Meetings therefore were of-
ten held and decisions taken without the knowledge,
and in the absence, of the women representatives.'64
An analysis of Land Board meetings of Lira and Mu-
kono by the same study also found out that women
attended 3 of the 9 meetings held and 14 of the 36
meetings held in Mukono respectively'®. These find-
ings indicate that beyond enforcing the mandatory
presence of women, deliberate efforts are needed to
Create a supportive environment for women to effec-
tively participate. Because land issues are still deeply
rooted in gendered family relations cultural norms
and inhibitions that are biased against women'’s rights
to land, whether individually or collectively, addressing
the challenges women carry with them or experience
within these institutions is a gradual process that re-
quires deliberate attention.

Even though Gender Strategy is a welcome develop-
ment, it falls short of being the tool for gender main-
streaming which is needed to address the underlying
causes of gender inequality in the land sector. As the
overall national policy orientation starts to move from
intention to practice, gender issues will also need to
move from analysis to meaningful interventions to
realize measurable gender-specific results and out-
comes. This shift will especially be critical under the
NDP Il 5-year period because of its focus on achiev-
ing concrete structural changes and transformation of
subsistence production and rural livelihoods. It stands
to benefit women most because of their predomi-
nance in subsistence production and rural economies
across Uganda. The fact that internal capacities for

163 Equal Opportunities Commission, 2018: Assessment Report of Compliance of Ministerial Policy Statements with Gender Equity Require- |

ments, FY 2018/2019, p. 24

164 Nakirunda Maureen, 2011: Decentralized Land Administration and Women'’s Land Rights in Uganda: an analysis of the legal regime, state institu- |

tional arrangement and practice
1 165 Ibid, p.35
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land sector-wide gender mainstreaming is essential is
also apparent in light of some of the positive initiatives
which the land sector is implementing which need to
be sustained and scaled up, whose success, howev-
er, is dependent on the support currently provided
by other agencies i.e. gender and equity budgeting
processes, for instance, is heavily dependent on the
back-stopping the Ministry is getting from the EOC
and other agencies. The need for internal capacities
to draw out key lessons and strategies for addressing
gender gaps is also likely to become more self-evident
due to the current massive roll-out of the land registra-
tion processes.

All these developments point to the need for a robust,
sector- wide gender mainstreaming strategy to ensure
that gender issues across the entire spectrum of land
sector interventions are understood and strategic
interventions are designed, implemented and moni-
tored for their gender-specific impacts and outcomes.
Mainstreaming gender in any sector requires both hu-
man and financial resources. Therefore, the necessity
to put in place a land sector-wide Gender Mainstream-
ing Strategy, will have to take into account the human
and financial costs required for it to be effectively im-
plemented, monitored and evaluation for its impacts
and development outcomes.

Greater coordination between the land sector and
other related productive sectors is expected as the
norm by NDP Il whose design explicitly emphasizes
integration and indicates its opposition to “silo” ap-
proaches to planning, budgeting and delivery of ser-
vices to achieve common results. It is in light of this
shift in approach that the land sector under NDP |ll is
conceived as part of its overall program Natural Re-
sources, Environment, Climate Change, Land and Wa-
ter Management. The fact that NDP III anticipates to
realize not only its own development objectives but
also other global, regional and sub-regional goals and
targets to which Uganda is a party makes collaborative
with other agencies in planning for shared develop-
ment outcomes even more critical. Effective collab-
oration between land and productive sectors where
women are key players and gender gaps must be nar-
rowed, such as agriculture and water, will especially
be critical.

Many opportunities therefore exist not only for
strengthening the capacities for gender analysis and
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gender mainstreaming expertise in all public sector in-
stitutions, including the land, but to also to continually
enhance participation of women in land governance
and land use planning reforms, in order to enlist the
necessary structural changes in the institutional cul-
tures of these institutions. These opportunities are
further augmented by the growing number of wom-
en professionals in fields previously dominated by
the male gender including physical planning, survey-
ing, economists, statisticians, etc. These professional
women currently occupy high positions in many de-
centralized land management institutions such as the
MZOs and district offices across the country.

Implementation of the mandatory 1/3 representa-
tion of women on land governance institutions at all
levels has already changed the face and normalized
women's presence in these institutions. The recent
expansion of the MLHUD efforts to formalize and
register Communal Land Associations has also wit-
nessed a marked increase in women as registered
members of CLAs. All these developments point to
the opportunities which exist for expanding and in-
creasing the effective participation of women in land
governance reforms and land use planning which
take into account their gender specific needs and
interests.

3.7.4 Gender and Large - Scale Land-Based
Investments

In Uganda, the Government, keen to attract foreign
investment, has allowed foreign companies to move
onto large areas of land for a range of projects, includ-
ing the development of a large scale oil palm planta-
tions, carbon offset tree plantations and following the
recent discovery of oil, for drilling. Uganda Investment
Authority - A semi-autonomous government agency is
established to promote and facilitate investments in
Uganda including lands leases.

Land grabbing is not a new phenomenon in Uganda.
For centuries, communities have been intimidated
to abandon - or have been forcibly removed from -
their land. However, what is being witnessed is a new
aggressive land grab, driven by high food prices and
growing global consumption, with multinational corpo-
rations, often in partnership with governments, seizing
the land. Although rural communities’ customary land
rights are protected under the Ugandan constitution,




in practice, these rights are being violated.’s® As a re-
sult, communities are being displaced and losing vital
access to natural resources, including land for farming,
firewood, forest products and in some places, water
supplies. Since women'’s rights are generally tied to re-
lationships with men in their families (usually the head
of household), the right to alienate (sell, bequeath,
or rent) land reveals that LSLBI have the propensity
to exacerbate the existing gender disparities in land
access and ownership. Privatizations also tends to
concentrate land in the hands of those who can suc-
cessfully assert ownership, such as community lead-
ers and male household heads. The approaches and
processes used in making decisions in relation to large
scale land based investments (LSLBI) have the effect
of deepening the power imbalances between women
and other actors. The need to secure, in particular, the
ability of women to meaningfully participate in these
processes becomes apparent.'®?

3.7.5 Gender, Land, property and Housing

Uganda's Housing Policy takes as one of its key prin-
ciples provision of adequate housing as a basic right
and has set itself to increase the stock of adequate
housing from 60,000 to 200,000 per annum in order
to meet the national housing need by 2022. The policy
is premised on the understanding that it is individual
responsibility to provide adequate housing while gov-
ernment's responsibility is to create an enabling en-
vironment to stimulate increased investments in the
housing sector. The policy objectives and specific in-
terventions to be undertaken are thus gender neutral.

Land is an essential asset for the development of
housing and property in Uganda. It is, therefore, not
surprising to find the gender gaps associated with land
ownership and access mirrored in Uganda's housing
and property ownership. The women who either own
property or are engaged in housing development will
have to over-come the first hurdle of owning land.
Gendered social processes permeated the interre-
lated components of: housing, land, finance, building
materials, construction technology and labor. Women

owners rely more on their savings and underutilized
housing development institutions even when they do
not discriminate against women.

A study conducted by International Centre for Re-
search on Women in Uganda found that: Patterns
of legalization of land and property ownership also
reveal gendered social perceptions. While the most
men (56.3%) registered their land titles in their names,
23.1% of women property owners did the same while
46.2 couples who had joint ownership registered the
property in the names of the male spouse. These find-
ings were consistent with a Survey carried out in Masa-
ka, which found that the women who had joint owner-
ship to land and housing, 15% of them registered their
titles in the names of their husbands.'®® The Survey
also found that, women who owned property in the
urban centers were three times more than men, while
the land which men inherited and their preference for
property development was in the rural areas. Wom-
en's acquisition of land either through inheritance or
through purchase was an important enabler for them
to develop their houses as land tends to be the most
expensive component in housing development.

3.7.6 Conclusion

Uganda has had close to two decades of legal, poli-
cy and institutional reforms and now has in place a
comprehensive range of legal and policy instruments
which support the promotion of gender equality in
land and land related activities. Uganda has ratified
the Convention on the Elimination of All Forms of Dis-
crimination against Women (CEDAW), and the Protocol
to the African Charter on Human and Peoples' Rights
on the Rights of Women in Africa (Maputo Protocol)
which have specific provisions for gender equality and
women's rights to land and livelihood resources. The
range of legal and policy instruments that Uganda cur-
rently has in place have provisions for gender equality
to cover elimination of gender-based discrimination in
the Constitution, among others. Even though Uganda
has made significant progress in reducing gender gaps
in sectors such as political participation and education,

da) Supported by: Friends of the Earth International (FoEl) 2012 https://land.igad.int/index.php/documents-1/countries/uganda/
investment-7/1277-a-study-on-land-grabbing-cases-in-uganda/file

| 167 [ISD/OXFAM 2017 A Guide to Gender Sensitive Community Engagement in Large Scale Land Based Investment in Agriculture. A GUIDE TO Gender |

| 166 A study on Land Grabbing cases in Uganda Compiled By: National Association of Professional Environmentalists (FOE -Ugan- |

Sensitive Community Engagement in Large Scale Land Based Investment In Agriculture https://www.wocan.org/sites/default/files/gd-en-
abling-voices-demanding-rights-technical-250518-en.pdf
1 168 International Centre for Research on Women: Gender Land and Asset Survey. |
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gender gaps persist in economic participation, gener-
ally, and the land sector as a key resource, specifically.
Despite the positive legislative provisions from this as-
sessment the conclusions are:

— Women are disproportionately represented
among the registered land holders under all the
tenure systems e.g. Gender inequality exists in
ownership, control and access to land under all
tenure systems;

— Inadequate protection and enforcement of stat-
utory provisions and guaranteed land rights by
women under customary tenure;

— Policy ambiguity and lack of explicit support to
women'’s land rights for food production which still
caters for at least a half of the food consumed by
the majority of households in Uganda; and lack
of explicit strategy to address current challenges
faced by women in land scarce areas, conflict and
post conflict situations, or refugee women and in-
ternally displaced communities to access land for
food production;

— High prevalence of gender based violence asso-
ciated with women's unequal and limited control
over land and property and the pervasive high tol-
erance level of this violence as a result of traditions
and norms associated with male authority over
land and property;

— Gender gaps in economic participation includ-
ing access to land for investment and affordable
finances.

Full potential for enlisting deeper gender outcomes
within the land sector has not been realized largely
because the current strategies for addressing gen-
der in the land sector largely depend on the histori-
cal “gender focal point” initiatives with the support of
other staff members for whom gender issues are an
add-on to their regular responsibilities. The inadequa-
cy is further evident in the fact gender activities are
not specifically resourced and have to piggy-back on
other activities which are resourced. A review of the
institutional capacity for the effective implementation
of the Gender Mainstreaming Strategy is critical and
that adequate financial resources be budgeted for and
mobilized for this purpose. Therefore, many opportu-
nities exist not only for strengthening the capacities for
gender analysis and gender mainstreaming expertise
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in all public sector institutions, including the land, but
also to continually enhance participation of women in
land governance and land use planning reforms, to en-
list the necessary structural changes.

3.7.7 Recommendations

From the gender assessment of the land sector in
Uganda, we recommend the following:

— Consolidate current initiatives to promote gender
and women'’s land rights as the baseline for a co-
herent sector-wide strategy with benchmarks and
indicators of progress in promoting gender equal-
ity in access, ownership and control of land across
the four tenure systems in the short, medium and
land term;

— Re-align the land sector’s strategies, programs and
investment plans to contribute towards achieving
NDP Ill results, and set gender specific baseline in-
formation, bench-marks and desired outcomes to
be achieved in this regard over the short, medium
and long term.

— Support women'’s land rights in access, control and
ownership of land for their small, micro and me-
dium scale investments especially in the informal
sector;

— Create a supportive and enabling environment
and provide incentives for women entrepreneurs
to take advantage of the opportunities which exist
in the current policy emphasis on promoting de-
cent housing and property development.

— Increase coordination among actors in preventing
and responding to GBV

— Increase awareness on non-progressive cultural
norms and practices in communities.

— Conduct a nation-wide assessment of the Land
Acquisition Bill and Customary Land Titling pro-
cesses; and their impact on women and vulnerable
communities.

— Harmonise the Sharia law provisions which still
contradicts legal frameworks.




— Apply provisions for affirmative action to promote ~ — Courts of law must uphold restrictions on trans-

the rights of women and girls especially for house- fer of land by family members provided for by the
hold food production. Land Act.

— Government should implement the recommenda- Gender-equitable implementation, dispute reso-
tions of the various Commissions of Inquiry in land lution mechanisms and access to justice
management to promote justice for vulnerable
communities. — Strengthen the capacities of district and sub-coun-

ty land administration structures to ensure im-

Gender equality in property rights proved quality of services to women and vulnera-

ble groups.

— Implement existing legal and progressive legal
frameworks — Strengthen the implementation of existing pro-

gressive legal frameworks
— Increase enforcement and awareness on spousal

consent provisions under the law — Strengthening the Justice Law and Order Sector to
deliver justice to women and vulnerable groups as
— Courts of law should uphold compensation in joint it remains critical

land ownership and sale.
— The Judiciary, Courts of Law, LC 1 Courts capaci-
Gender equality in inheritance ties need to be strengthened to deliver justice for

. women and vulnerable groups;
— Subject to enactment of proposals for law reform

“Succession Amendment) Bill 2019 — Reduce red tape and technicalities in land man-
agement with regards to common disputes faced
by women and vulnerable groups e.g. boundary
opening and visiting the locus;

— Increase awareness on land and property rights of
women and girls as part and parcel of their rights
of access to economic and social justice.

Women's participation in national and local insti-

— Subject to Parliament enacting the Succession tutions enforcing land legislation

Amendment Bill proposals in the distribution of

matrimonial property — Strengthen implementation, capacity, quality and
effectiveness of participation at all levels.




4.1 Dijibouti

Based on the results of the gender situation assess-

4 VALIDATION AND COUNTRY PRIORITIES

Action Plan for improving women's rights over land in
the country (see 4.1.1 Djibouti Land Sector Gender Ac-

tion Plan).

ment of land management in Djibouti, using a standard

legal assessment tool, the recommendations from the
national validation workshop came up with a National

Action
Areas

Legal and

institu-
tional
frame-
work

Objective

411
Plan

Activities

Indicators

Djibouti Land Sector Gender Action

Responsible
Institution

Putin place a Rural Land  + agenda to be fixed the rural * Ministries of the
Code « Consultations and meet- land code is Budget
ings to be held published Ministry of Town
Planning
Codify pastoralists' graz-  * consultations to be con- the code of Ministry of
ing rights or titling their ducted at the national customary law is Decentralization
tribal and family land and local level published Ministry of

holdings

+ collect available docu-
mentation on the issue,
and gender aspects

Women's Affairs

Family code to be revised
taking into account land
tenure aspects

* insert articles in the code
that spell out issues
relating to ownership and
access to land resources

the family code
is revised taking
into account

Ministry of
Justice

Ministry of
Women's Affairs

Admin-

istrative
mecha-

nisms

* integrate the land di-
mension in the gender
approach

+ focal point for land issues
is established

number of
meetings or
reports on land
issues

Ministry of
Women and the
Family

* Ensure representation
in the dispute resolu-
tion mechanism

Establish a 25% quota for
women

- number of
meetings held
with women

Ministry of
Interior
Women's NGOs
Ministry of
Women's Affairs

* Reduce barriers and
enhance the protec-
tion of women's land
rights in the public,
private and community
sectors.

Ministry of
Women's Affairs
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Action Objective Activities Indicators Responsible
Areas Institution
Technical ~ Support to the inter-min-  + platform meetings * number of plat-  « Ministries
assistance isterial platform on land form meetings . NGO
and gender « minutes of
meetings
Support the review of the « minutes for consultations  « arevised family  + Ministry of
family code and meetings code Women and the
Family
Elaborate the different * the prepared reports * number of * Ministry of
national reports on the reports Women's Affairs
conventions signed
Other Organise exchange work-  * an annual national work- ~ + number of

shops on gender and
land tenure

shop is organised

workshops

4.2 Ethiopia

Ethiopia held a workshop to validate the gender as-
sessment of the land sector report, facilitated by the
leading organizations in the lands sector - Rural Land
Administration and Use Directorate (RLUAD) and
Women, Youth Children Directorate and Ministry of
Urban Development and Construction (MUDco). The
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workshop came up with two Action Plans to address
the gaps identified in the assessment in addressing
women's rights over land in the country i) 4.2.1 Ethi-
opian Land Sector Gender Action Plan by RLUAD by
Ministry of Agriculture and ii) 4.2.2 Ethiopian Land Sec-
tor Gender Action Plan by MUDco and Women, Youth,
Children Directorate.




4.2.1 Ethiopian Land Sector Gender Action Plan (RLUAD of Ministry of Agriculture)

Action Area
/ Issues

Objective

Activities

Indicators

Responsible Body

Legal Protecting the land Create awareness * No. of informed VGs  RLAUD, Regional
Framework  rights of women and for these VGs prior, « No. of VGs Bureaus, Woredas
VGs during and post regis- supported
tration activities
Support VGs during
the process
Regulating Commu- Conduct assessments  + No. of assessment RLAUD, Regional
nal land administra- to know the realities studies Bureaus, Woredas
tion in pastoral area on the ground
Building the capacity Train judges on land + No. of judges who RLAUD, Regional
of judges on land laws received trainingon  Bureaus, Woredas
laws land laws
Admin- Supporting women Assign gender focal * No. of woredas RLAUD, Regional
istrative on their land rights person at woreda which has gender Bureaus, Woredas

Interventions

RLAU office

focal person in their
RLAU offices

Creating conducive
environment for
women to protect
their land rights

Provide refresher
training for woredas
RLAU staffs on the
interlink between gen-
der and land tenure
dynamism

* No. of woreda staffs

who received the
refresher training

RLAUD, Regional
Bureaus, Woredas

Increasing the partic-
ipation of women in
KLAUC

Implement the 30 %
of women member-
ship in KLAUC

* % of women KLAUC

membership

RLAUD, Regional
Bureaus, Woredas

Technical
Improve-
ment

Updating Land Regis-
tration System

Install and opera-
tionalize NRLAIS in
woredas

* No. of woredas NR-

LAIS is installed and
operationalized

RLAUD, Regional
Bureaus, Woredas

Understanding the
systems in place in
pastoral areas

Conduct further
assessment on the
registration of pasto-
ral lands

* No. of assessment

study conducted

RLAUD, Regional
Bureaus, Woredas,
traditional leaders

Upscaling commu-
nal land registration
pilots

Upscale communal
land registration pi-
lots in pastoral areas

* No. of woredas reg-

istration scaled-up

RLAUD, Regional
Bureaus, Woredas,
traditional leaders
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4.2.2 Action Plan of MUDCo: Women, Youth and Children Directorate

Action

Area / Responsible
Issues Objective Activities Indicators Body
Legal Lobbying for revis-  + Work with Women * Progress made in intro- MUDCo Women
Frame- ing the lease law to activists ducing changes on the and children
work include affirmative lease law Directorate
actions for VG and
women
Protecting the land « Create awareness for * No. of informed VGs MUDCo, Re-
rights of women these VGs prior, during + No. of VGs supported gional Bureaus,
and VGs and post Urban redevel- . Increase in the number Woredas
opment projects of NGOs supporting VGs
+ Support VGs during the
process
+ Facilitate legal support for
VGs in consultation with
women' right organization
and NGOs
Building the ca- ¢ Train judges on land laws  + No. of judges who re- MUDCo, Re-
pacity of judges on ceived training on land gional Bureaus,
land laws laws Woredas
Admin- Supporting women « Provide training for * No. of regional and MUDCo, Re-
istrative  on their land rights gender focal person at re- woredas which has gional Bureaus,
Inter- gional towns and woreda received trainings in Woredas
ventions office regional towns and
woredas
Assess the urban + Conduce surveys in se- + Identify the mismatch MUDCo Women
developments lected towns between laws and prac-  and children

in regions to see
their effects on
gender

tices on the ground in
relation to gender

Directorate

Increase the
participation of
women in urban
redevelopment

Work with NGOs to
include the needs of VGs
and women in redevelop-
ment programs

Work with grass root
organizations to increase
women's participation in
urban development

+ No of women participat-
ed in the redevelopment
projects

* Increase the number
of women organization
actively participating in
development projects

MUDCo Women
and children
Directorate and
NGOs working in
the Gender area.
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Action
Area/
Issues

Responsible
Body

Objective Activities Indicators

Admin- Strengthen proper- « Make an assessment on * The number of women MUDCo Women
istrative  ty maintenance of women to see if the retina retaining their condo- and Children
Interven- women received their ownership right of minium ownership Directorate
tions, condominium condominium and Women
cont. housing « Assess the kind of sup- Associations
port required for women
to keep their ownership
of condominium housing.
Techni- Updating Land Install and operationalize No. of regional towns and ~ MUDCo, Re-
cal Im- Registration up-to-date registration woredas using up to date  gional Bureaus,
prove- System in regional towns and registration technologies. Woredas
ment woredas
Create awareness  Advocate together with Acceptance to the nec- MUDCo Women
for the importance  women activities or change  essary of change on the and Children
of joint spousal in the urban land registra- land registration seems by  Directorate
registration of land  tion system authorities and Women
holding Associations
4.3 Kenya where agriculture is practiced as the main eco-

4.3.1 Validation of the Report of Gender

Assessment of the Land Sector

Representatives of key stakeholders in the land sec-
tors converged to discuss the Gender Assessment of

Ken

ya's the land Sector report. The following are key

comments from the team:
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The major problem faced in Kenya is the imple-
mentation of policy and legal frameworks which
address the land sector gender issue

Men under the existing patriarchal system in land
ownership find a loop hole to take advantage of
women' ignorance of their land rights

The existing legal frameworks do not address is-
sues of remarriage of women, ownership of prop-
erty by children sired by the new marriage and or-
phaned children

Communities are not using culture positively to
support widows and orphans especially in areas

nomic activity

The coordination of key actors in the land sec-
tor was noted as a major issue that needs to be
addressed

Need to look for things that can be done differently
under the existing cultures in terms of power distri-
bution as addressed in the constitution to ensure
implementation. Kenya has a robust bill of rights
under the Constitution but there is a gap between
policy and practice

The report could address what we are doing as
a country that is different from other countries
stands out different from the other countries.

There is structural problem that entangles men
and women alike in rights over land

Need to consult with a Muslim lawyer to give com-
ments on the frame that has been discussed on
Muslim women being left out in the Muslim law
on inheritance - the fact is correct but the frame




needs to be confirmed by a lawyer dealing with Is-
lamic law

— The report should identify aspects captured in the
various policies on gender and come up with clear
recommendation on the way forward for those
that have not been implemented

— Impediments on the advancement of gender is-
sues in the land sector should be discussed; in-
adequate budgets allocation, reluctance on policy
makers, culture among others

— The impact of the established land institutions
such as the land Control boards on gender issues
should be addressed.

— Need to look at other ways other than inheritance
in which women, youth and children can access
property; acquired through purchase. However, it
was noted that not many women can acquire land
by purchase because of lack of finance

— Discuss some of the likely impediments in the
Community Land Act that would hinder the full re-
alization of gender concerns in land

— An Action Plan should address all the identified
gaps.

4.3.2 Transformative Approaches -
Addressing Women'’s Land Rights by MoLPP

Through the Ministry of Lands and Physical Planning
(MoPP) Kenya seeks to work with partners to support
women in institutionalizing women'’s place not only in
law but also in practice to effectively own, use, access
and have equal rights in land including governance
structures within the multi-tenure systems. The MoLPP
identifies three keys objective areas:

1. Awareness creation to remove all forms of dis-
crimination against women - dialogue with com-
munities that women'’s land rights benefits all

2. Policy, legal and institutional alignment to remove
all forms of discrimination against women on land

— 39

3. Support processes that shall contribute to the
full realization of the 2/3 rule in land governance
structure

Key areas to be addressed by the Action Plan:
Result Area 1: Policy, legal review and analysis

Review and analyse policies, laws and institutional
frameworks to ensure they are aligned to women'’s
land rights

Result Area 2: Institutional framework for gen-
der response service delivery and reporting

Engage with different institutions of land governance
to institutionalize the gender responsiveness and
mainstreaming in the service delivery processes

Result areas 3: Knowledge management and
research

Documentation, learning, reporting of good practices,
inventories, and political analysis

Result Area 4: Stakeholder engagements

Establishment of national and county level multi-stake-
holder Platform for robust and transformative action
to reform societal perception and inaction towards
customs and practices that undermine women's land
and property rights in Kenya.

Expected outcome:
— Policies aligned to support women land rights

— Establish joint delivery for Government and other
partners

— Publications, manual, Policies to advance women
and youth land rights

— Real time change of numbers of women owning,
controlling and using land
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4.3.3 Kenya Land Sector Gender Action Plan

Activities Actors Timeline

Result Area 1: Policy, legal review and analysis

Review of policies, legal frameworks and analysis to support women land rights

1. Review and promote enforcement of the Land Laws and Pol- Partners Upto De-
icies to ensure compliance with Constitutional requirements, IGAD, NLC, CLA team, cember,
adherence to the international laws and removal of elements CSOs, State law office, 2022
of discrimination; The Land Act, The Land Registration Act, The development partners

Community Land Act, The Physical and Land Use Planning Act,
Sessional Paper No. 3 of 2009 on the National Land Policy, Ses-
sional Paper No. 1 of 2017 on the National Land Use Policy

Alternative Justice
Mechanisms, KELIN, KLA,
Action Aid, Pamoja Trust,
Reconcile Land and Envi-
ronmental Courts

Result Area 2: Institutional framework for gender response service delivery and
reporting and establishment of strong gender Unit

Establishment of strong gender unit at the Ministry of Lands and  MoLPP, NLC, IGAD, Part-  Decem-
Physical Planning ners, CSOs, KISM, CMFC, ber 2021

1. The Ministry to establish a strong gender Unit with a dedicated FAQ, FES
budget line to adequately support gender mainstreaming work in
the land sector

2. Desktop survey of number of women in land governance units to
be used as a baseline/success indicator moving forward (environ-
ment, ranches, schemes, land)

3. Conduct training and enhance capacity of women leaders in the
Institutions in land governance structure, conduct mentorship
programs for young women in the land sector careers(KISM)

4. Engage the community leaders to address the issue of inclusion
and underrepresentation in land management system for wom-
en, training of women leaders in land Administration

5. Hold stakeholder’s strategic meetings on the to ensure women
inclusion in Community Land Act




Activities Actors Timeline

Purchase of equipment for MoLPP Gender Unit

Result Area 3: Knowledge management and research

Documentation, learning, reporting of good practices, inventories, and political analysis

1. Research and documentation of good practices on land rights
both good and bad practices

2. Mapping and documentation on customary land tenure systems
across communities in Kenya with intent to learn from each
other

3. Conduct research on the decisions and effectiveness of land
control Boards and other institutions of land governance, assess
their impact on gender and land rights

4. Conduct research on other forms of land tenure and what could
be done to support women to own land from other tenure not
limited to inheritance

5. Assess progress and factors affecting realization made in data
segregation on Land Ownership

6. Undertake studies on gender disintegrated data on women land
ownership in Kenya, take stock on status of implementation of
non-discrimination in Kenya




Activities Actors Timeline

Result Area 4: Stakeholder engagements March
2022

Awareness creation to advance women land rights and to remove all forms of discrimina-
tion on women land right

1. National conversation on implementation of Community Land Community Land man-
Act and women, youth inclusion agement, NLC commit-

2. Sensitize policy makers, planners and target women about the tee, CLA committee, KLA,
importance of women land rights Reconcile, Action Aid,

3. Campaign for collective action on women land rights at the Na- Pamoja Trust, the Media

tional and County level

4. Promote network of women land rights leaders, women land
rights champions / women land rights defenders, give knowledge
and support sharing of knowledge

5. Training to women and community on the negative impact of
patriarchy, create awareness to women on their land rights,
focused group discussion and peer groups

6. Educate women on succession process and need to seek inclu-
sion in the family estate

7. Strengthen Capacity women and their networks (identify cham-
pions) Dialogue with the community gate keepers on dispute
resolution mechanisms

8. Media advocacy to ensure accessibility and equity on all land
matters

9. Create awareness on CLA to the women in 10 Counties where
there is community land

10. Build capacity of the platform on women'’s’ land rights, processes
and institutions that deal with land matters. Hold women senior
officers meeting to support women land rights

11. Training of Editors/Journalists

Result Area 5: Address challenges to the youth land tenue land tenure insecurity

Awareness creation and Policy reviews to ensure youth inclusion and need for youth land access, con-
trol and use.

Some long-term solutions to land tenure insecurity of the youth Ministry of youth and June
could include: ICT, KISM, MoLPP, 2023
« Strengthening of legislation, local institutions and legal services to Enable youth Kenya

youth in order to recognize and defend their rights to land; Project,

* Undertake a youth targeted awareness and empowerment (devel-
opment of youth-oriented advocacy);

+ Identification and promotion of off-farm economic activities or
small land intensive farming activities that target the youth; and,

* Facilitate the development and strengthening of rural youth organi-
zations and youth participation within mixed organizations so that
they have a voice in the policy-making process.
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4.5 Sudan

4.5.1 Action Plan: Engagement of
Government on Gender and Land
Governance

Sudan has no specific ministry responsible for the de-
velopment of land policy. However many institutions
are in charge of the land issues in the country, the ma-
jor one being the National Land Commission.

The Sudan Validation Team identified the following
challenges in the land governance:

— In Sudan land tenure arrangements are dynamic
and can vary greatly within and among states

— Lack of consensus, nationally, on land policy goals

— Lack of statistical information and gender disag-
gregated data on land

— Perception of land issue as less urgent than, for ex-
ample, action to eliminate poverty, poor health or
low productivity, illustrates the limited understand-
ing of the links between gender equality and other
development issues.

— Considerable number of women'’s rights and laws,
lack coordination, advocacy and support on gen-
der equality.

— Legal reform in areas that touch upon religious
and customary practices - inheritance in particular
- has proved more difficult to achieve.

— Conflicts between traditional norms and national
laws, over land rights

— Limited understanding of the complex relation-
ships between women'’s use, control and owner-
ship of land resources and confusion and misun-
derstanding of Gender equality in property rights
among Sudanese

Based on these challenges the following were suggest-
ed for strengthening women'’s land rights and involve
multi stakeholders coordinated by government de-
partment for the implementation of the Gender Action
Plan in Land Governance.

=9/

General Goal

Use gender Mainstreaming unit of ministry of agricul-
ture as platform to advocate gender and land gover-
nance in Sudan. It is also a member of the Ministry
Planning Department; has community led branches
in different States; has experience working with multi
stakeholders and; currently is formulating first agricul-
tural gender policy.

Specific objectives will be to:

— Develop knowledge on gender mainstreaming
within domain of land governance and gender.

— Develop multi-stakeholder dialogue for land and
gender A multi-stakeholder dialogue (MSD) is a
structured, interactive process that brings relevant
stakeholders together to promote mutual under-
standing and create shared courses of action.

— Provide a platform for undertaking open discus-
sions among the stakeholders

— Promote legislation, which contains provision for
equal opportunities for men and women in terms
of land rights,

— Review of land-related laws in Sudan to make
sure that gender is mainstreamed in all aspects
of landownership, access, use, administration and
management

— Identify Who are relevant stakeholders and Map
them

— Establish Multi-Stakeholder Processes for gender
and land ownership manual

Key interventions

— Knowledge dissemination  and

management;

generation,

— Advocacy and outreach;
— Capacity development;
— Monitoring and evaluation; and

— Building partnerships, coordination and resource
mobilization




Tools

Workshops and forum in coordination with land
commissions (Darfur, South Kordofan and Blue Nile
Sates) to highlight strengths, weaknesses and opportu-
nities, to develop a gender-equitable legal framework
on land tenure and opportunities for women’s partici-
pation and leadership.

— Addressing Cultural Practices Hampering Women's
Access to Land( Addressing Barriers for Women's
Access to Land Institutions

— Addressing family law, regulating marriage and
inheritance, which, to a large extent, determine
women's—and men's—access to land

4.5.2 Activities

i) Capacity building workshops to achieve Gen-
der equality and empowerment in land policies
and decision makings for the following:

— Sectorial Ministries, lawmaking and Government
institutions to integrate women's land rights in
national and sub-national plans, policies, budgets,
laws and programs.

— Gender machinery staff to monitor, coordinate
and advocate for gender-responsive planning and
budgeting, in all Government institutions and law
reform processes;

— (CSOs and women in Government advocate for a
gender-responsive Constitution and ensure it pro-
tects women'’s land rights and ensures account-
ability in delivering gender-responsive public plans
and budgets.

— people implementing the law on women's legal
rights, such as judges and police officers

ii) Advocacy

— Advocacy for incorporation of gender equality
commitment in land governance

— Advocacy for policies and strategies for protection
of IDPs, women and girls, particularly in areas in
need
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— Raising awareness with regard to women’s land
legal rights, helping poor women and supporting
them

— Including men in plans and activities aimed at en-
hancing gender equality in order for the women'’s
issue to become a societal one;

— Conduct high level advocacy to mobilize resources
and technical as well as political support for gen-
der- responsive programs and interventions;

— Conduct advocacy for gender-mainstreaming at all
levels of education;

iii) Communication and networking

Development of Nation Communication Strategies to
establish

— Mechanism of flow of information among multi
stakeholders

— Networking

— Develop ICT project to spread legal awareness in
the society on the land rights of women and men

iv) Development of Manual

— Develop guidelines, manuals and white papers on
gender and land governance

v) Research

— In partnership with academic institution the unit
would conduct the following studies and develop
plan for disseminations. Understanding:

+ Complexity surrounding women'’s land rights is
critical to ensuring those rights are protected
and improved.

+ How land laws and family laws have an impact on
women's secure rights to land and property. In-
clude women'’s voices, knowledge, and interests
in land programs. Systematic field-level research
to ascertain opportunities for, and barriers to,
strengthening women's rights should inform pol-
icy formulation.

— According to customary institutions and formal le-
gal systems, support rights awareness and positive




behaviour change among women and men with
regard to women's land and property rights.

4.6 Somalia: Action Plan
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Government to formulate a sound National
Land Policy to:

- Provide guidelines for legislating new land laws
that will articulate secure land tenure for women,
aligned to Sharia law and international human
rights frameworks.

+ Implicitly address gender inclusive access to
land recognizing women's role in increasing
land productivity, providing them with afford-
able housing, or promoting sustainable resource
management.

Capacity Development/Trainings by Civil So-
ciety and Development agencies to relevant
Ministerial Staff on Gender Mainstreaming in all
Sectors including Land.

+ Develop the capacities and mind sets of differ-
ent actors engaged in promoting women'’s land
rights in legally pluralistic contexts to understand
the complexity of the different systems and their
interaction

Advocacy and Awareness raising by Civil So-
ciety and key stakeholders to strengthening
Women's Land Rights to increase role of women in
the rural economy.

- Communication and information campaigns to
change the negative traditional practices, atti-
tude towards women inheritance and property
rights

Legal aid and practical support by Key Stake-
holders for women to claim their inheritance
rights through courts or alternative dispute reso-
lution mechanisms

+ Support women groups and organizations pro-
viding them with information, guidance and ad-
vice on access to land and housing and other
forms of support for women;

- Develop the capacity of existing groups and or-
ganizations to tackle land-related issues.

4.7 Uganda: Action Plan

Gender and Land

— Consolidate current initiatives to promote gen-
der and women's land rights as the baseline for
a coherent sector-wide strategy with benchmarks
progress in promoting gender equality in access,
ownership and control of land across the four ten-
ure systems in the short, medium and land term;

— Re-align the land sector’s strategies, programs and
investment plans to contribute towards achieving
NDP Ill results,

— Set gender specific baseline information, bench-
marks and desired outcomes to be achieved in the
short, medium and long term within the context of
NDP Il objectives aligned to SDG targets.

— Secure women's rights to land for food production,
common property environmental resources, and
public urban spaces.

Priority legal and policy actions by MLHUD

— Continue with the issuance of legal documentation
with specific targeting of females (children, youth
and adults);

— Building the capacities of the Land Management
institutions to have the' gender lens' and how to
use IT technologies;

— Document and disseminate benefits and best
practices on Gender inclusiveness in the registra-
tion of Customary Land;

— Seek and work with selected Partners to support
the issuance of CCOs at sub-county level with
quotas reserved for women and other vulnerable
groups;

— Continue with the public awareness and sensitiza-
tion interventions on the benefits of all-inclusive
registration especially for customary land to cater
for women & other vulnerable groups; and

— Seek resources to support the regular collection,
retrieval, analyse and publishing of gender disag-
gregated facts and figures on the land registration
including customary land.




— Building the capacities of the traditional institutions
to sustain implementation of the gender strategies
identified;

— Translation of IEC materials into local languages es-
pecially those preferred by women, poor.

Land related legal and policy frameworks

Ratification of human rights instruments CEDAW,
ACHPR and the Maputo Protocol

— Scale up implementation, raise awareness, allocate
adequate resources, increase awareness and pro-
vide timely reporting to the CEDAW, ACHPR and
the Maputo Protocol;

— Implement CEDAW Committee recommendations
at the national level;

Elimination of gender-based discrimination in the
Constitution

— Increase coordination among actors in preventing
and responding to GBV

— Increase public resource allocation to priority sec-
tors for women which include: Health, Education
and Agriculture, among others

— Increase awareness on non-progressive cultural
norms and practices in communities.

— Conduct a nation-wide assessment of the Land
Acquisition Bill and Customary Land Titling pro-
cesses; and their impact on women and vulnerable
communities.

— Harmonise the Sharia law provisions which still
contradicts legal frameworks.

— Apply provisions for affirmative action to promote
the rights of women and girls especially for house-
hold food production

— Government should implement the recommenda-
tions of the various Commissions of Inquiry in land
management to promote justice for vulnerable
communities.
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Recognition of women's legal capacity

— Increase awareness on non-progressive cultural
norms and practices in communities.

— Conduct a nation-wide assessment of the Land
Acquisition Bill and Customary Land Titling pro-
cesses; and their impact on women and vulnerable
communities.

Gender equality in property rights

— Implement existing legal and progressive legal
frameworks

— Increase enforcement and awareness on spousal
consent provisions under the law

— Courts of law should uphold compensation in joint
land ownership and sale.

Gender equality in inheritance

— Subject to enactment of proposals for law reform
“Succession Amendment) Bill 2019

— Increase awareness of land and property rights of
women and girls’ rights as part and parcel of ac-
cess to economic and social justice.

— Subject to Parliament enacting the Succession
Amendment Bill proposals in the distribution of
matrimonial property

— Courts of law must uphold restrictions on trans-
fer of land by family members provided for by the
Land Act.

Gender-equitable implementation, dispute resolution
mechanisms and access to justice

— Strengthen the capacities of district and sub-coun-
ty land administration structures to ensure im-
proved quality of services to women and vulnera-
ble groups.

— Strengthen the implementation of existing pro-
gressive legal frameworks

— Strengthening the Justice Law and Order Sector to
deliver justice to women and vulnerable groups as
it remains critical




— The Judiciary, Courts of Law, LC 1 Courts capaci- by women and vulnerable groups e.g. boundary
ties need to be strengthened to deliver justice for opening and visiting the locus;
women and vulnerable groups;
Women’s participation in national and local institutions
— Reduce red tape and technicalities in land man- enforcing land legislation
agement with regards to common disputes faced

— Strengthen implementation, capacity, quality and
effectiveness of women's participation at all levels.




5 GENDER PERFORMANCE ASSESSMENT OF
LAND SECTOR- IGAD COUNTRIES (LAT)

5.1 Gender Performance
Assessment in IGAD Region

Land Assessment Tool (LAT) is used to evaluate the
performance of each country in terms of:

Ratification of Human Rights Instruments (e.g.

CEDAW, African Charter on Human and Peoples’

Rights, Maputo Protocol);

— Except for Sudan and Somalia, all the other IGAD
countries have ratified CEDAW.

— Somalia has not ratified the African Charter on Hu-
man and Peoples' Rights (ACHPR), but there is an
absence of the indicator in the legal framework of
South Sudan.

— The Protocol to the African Charter on Human and
Peoples' Rights on the Rights of Women in Africa
(Maputo Protocol) is ratified by all other states ex-
cept for Somalia and Sudan, while for South Sudan
there is absence of the indicator in the country's
legal framework.

Elimination of gender based discrimination in

the Constitution;

— Elimination of gender based discrimination in the
Constitutions appears in multiple legal instruments
of Djibouti, Ethiopia, and Kenya; in the primary laws
of Uganda, Sudan and South Sudan and the Inter-
im Constitution of the Republic of Somalia yet to be
passed by parliament.

— The Constitutions of Kenya, South Sudan and
Uganda recognise customary law but state that the
principle of non-discrimination supersedes gen-
der-based discrimination in customary law but this
is not indicated in the legal frameworks of Djibouti,
Ethiopia, Sudan, and Somalia. Islam is the religion
of the States of Djibouti and Somalia. No law can
be enacted that is not compliant with the general

principles and objectives of Islam.

— The Constitution promotes the adoption of spe-
cial measures for the advancement of women in
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Kenya, South Sudan and Uganda; appears in mul-
tiple legal instruments in the Federal Republic of
Ethiopia; is not indicated in the legal frameworks of
Djibouti and Sudan and; Interim Constitution of the
Republic of Somalia

Recognition of women'’s legal capacity;

— Recognition of women'’s legal capacity is reflected
in general legal instruments in all the IGAD coun-
tries except that in Sudan, it is indicated in the pri-
mary law.

Gender equality rights in respect to nationality;

— Gender equality rights in respect to nationality
is reflected in general legal instruments in all the
IGAD countries except that in South Sudan and Su-
dan, it is indicated in the primary law.

Gender equality in property rights;

— Gender Equality in property rights is indicated in
several legal frameworks of Kenya, South Sudan,
Somalia and Uganda; in primary laws of Ethiopia
and Sudan; and not indicated anywhere in the legal
framework of the Republic of Djibouti.

Gender equality in inheritance;

— Gender Equality on inheritance (e.g. surviving
spouse is granted user rights to the matrimonial
house for life) is not indicated anywhere in the le-
gal frameworks of Kenya, South Sudan, Sudan and
Uganda. It is indicated in several legal instruments

in the Republic of Djibouti and Sharia law in the
Republic of Somalia

Women's participation in national and local insti-

tutions enforcing land legislation

— Women'’s participation in national and local institu-
tions enforcing land legislation (e.g. Law sets quo-
tas for the appointment of women in land man-
agement and administration committees). Found
in several legal framework of Uganda; in primary
laws of Djibouti and South Sudan; not indicated
anywhere in Kenya, Sudan and Somalia; and sub-
mitted to parliament by the Federal Republic of
Ethiopia.
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